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OP THE
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HUED, RECEIVER, &c., v. CITY OF ELIZABETH.

1. A receiver appointed in a foreign jurisdiction, clothed with authority

to take the designated property, wherever situate, may sustain a suit

for such property in the courts of this state.

2. This is the rule whenever the creditors of the person represented by
the receiver do not intervene.

On demurrer to the declaration.

The plaintiff brought this suit in his character of receiver

of the Third Avenue Savings Bank. The allegations touch-

ing his right to sue were the following: "For that the said

S. H. Hurd heretofore, to wit, on the thirtieth day of Novem-
bei', eighteen hundred and seventy-five, at the city of Kings-

ton, in the State of New York, to wit, at Elizabeth, in said

county of Union, was duly appointed receiver of the Third

Avenue Savings Bank, by the Supreme Court of the State of

New York, in pursuance of the laws of said State of New
York, and afterwards, to wit, on the day and year last afore-

said, duly qualified as such receiver, and thereupon became

empowered to exercise and perform all the powers and duties

Vol. xn. a
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imposed upon him as receiver as aforesaid, by virtue of the

laws of the State of New York and said appointment, and

particularly by said laws and his said appointment, became

seized and possessed of the personal property and choses in

action of the said the Third Avenue Savings Bank, and enti-

tled to sue for, collect and receive all moneys then due to the

said the Thii'd Avenue Savings Bank, and particularly the

several sums hereinafter mentioned."

The declaration then showed, in the form of common
counts, sundry moneys due, antecedently to the receivership,

to the savings bank, and concluded in the usual style. The
defendant demurred.

Argued at November Term, 1878, before Beasley, Chief
Justice, and Justices Woodhull and Reed.

For the demurrant, jB. E. Chetwood.

Contra, Magie & Gross.

The opinion of the court was delivered by

Beasley Chief Justice. The plaintiff's right to stand

as the actor in this suit is derived wholly from the receiver-

ship that was conferred upon him by the Supreme Court of

the State of New York ; and on the part of the defendant,

such right is contested on the ground that it is contrary to es-

tablished rules for the courts here to lend their assistance in

carrying into effect an office created in the course of a proceed-

ing before a foreign tribunal. To countenance this contention

various authorities are cited, and notably among them that of

Booth V. Clark, 17 How. 322. But that case belongs to a

train of decisions which have been undoubtedly rightly decided,

but which are not to be regarded as ruling the precise point

now in issue. The decisions thus referred to will be found in

High on Receivers, § 239, and they are all cases involving a

controversy between the receiver and the creditors of the per-

son whose property has been placed under the control of such
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receiver. In such a posture of things it is manifest that dif-

ferent considerations should have force from those that are to

control when the litigation does not involve the rights of

creditors in opposition to the claims of the receiver. That
the officer of a foreign court should not be permitted, as

against the claims of creditors resident here, to remove from

this state the assets of the debtor, is a proposition that appears

to be asserted by all the decisions; but that, similarly, he

should not be permitted to remove such assets when creditors

are not so interasted, is quite a different affair, and it may,
perhaps, be safely said that this latter doctrine has no direct

authority in its favor. There are certainly dicta that go even

to that extent, so that text-Avriters seem to have felt them-

selves warranted in declaring that the powers of an officer of

this kind are strictly circumscribed by the jurisdictional limits

of the tribunal from which he derives his existence, and that

he will not be recognized as a suitor outside of such limits.

But I think the more correct definition of the legal rule

would be that a receiver cannot sue, or otherwise exercise his

functions, in a foreign jurisdiction whenever such acts, if

sanctioned, would interfere with the policy established by law'

in such foreign jurisdiction. There seems to be no reason

why this should not be the accepted principle. When there

are no persons interested but the litigants in a foreign juris-

diction, and it becomes expedient, in the progress of such suit,

that the property of one of them, wherever it may be situated,

should be brought in and subjected to such proceeding, I can

think of no objection against allowing such a power to be ex-

ercised. It could not be exercised in a foreign jurisdiction to

the disadvantage of creditors resident there, because it is the

policy of every government to retain in its own hands the

property of a debtor until all domestic claims against it have

been satisfied. But beyond this precaution, why should any

restraint be put upon the foreign procedure ? The question

thus raised has nothing to do with that other inquiry that is

frequently discussed in the books, whether a receiver at com-

mon law is in point of fact clothed with the power to sue in a
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foreign jurisdiction; that is a subject standing by itself, for

the present argument relates to a case in which the officer is'

authorized, so far as such power can be given by the tribunal

appointing him, to gather in the assets, both at home and

abroad. Conceding that the officer is invested with this full-

ness of authority, it would appear to be in harmony with those

legal principles by which the intercourse of foreign states is

regulated for every government, when its tribunals are ap-

pealed to, to render every assistance in its power in furtherance

of the execution of such authority, except in those cases when,

by so doing, its own policy would be displaced or the rights

of its own citizens invaded or impaired. After completely

protecting its own citizens and laws, the dictates of inter-

national comity would seem to require that the officer of the

foreign tribunal should be acknowledged and aided. The

appointment of a receiver, with full powers to collect the

property of a litigant, wherever the same might be found,

should be deemed to operate as an assignment of such prop-

erty to be enforced everywhere, subject to the exception just

defined. Such a rule is, I think, both practicable and just.

If A, being the only creditor of B, should sue him in a court

of this state, and the exigencies of justice should require that

the jiroperty of B, wherever the same might be situated, should

be put under the control of the forum in which the proceed-

ings were pending, and such receiver should be appointed and

should be legally clothed with the requisite authority to sue

for, and take possession of such projierty, I can find nothing

in the rules of law or of good policy that should permit the

debtors of B to set up that such judgment has no extra-terri-

torial force. To sanction such a plea would be to frustrate,

as far as possible, the foreign procedure, simply for the pur-

pose of doing so, the single result being that a court would- be

baffled, and perhaps prevented from doing justice. Such

ought not to be the legal attitude of governments towards

each other. To the extent to which this subject has been in-

volved, it has, I think, been properly disposed of in the adju-

dications already made in this state. Thus in Varnum v.
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Camp, 1 Green 326, it was decided that an instrument effi-

cient at the domicil of the maker to transfer his property-

could not dispose, in a manner inconsistent with the policy of

onr laws, of his movables situate here. In this case the duty

of comity was admitted, but the decision was put upon the

ground that this state was not required, by force of such duty,

to abandon an established policy of its own in favor of a dif-

ferent policy prevalent in another jurisdiction. Moore v.

Bonnell, 2 Vroom 90, was decided on a similar principle, and

it has this additional feature, that while it in a general way
rejects the control of the foreign policy, it does this only to

the extent rendered necessary for the purpose of self-protec-

tion, for, beyond this limit, it gives effect to and enforces the

foreign law. And the same disposition to co-operate, as far as

practicable, in sustaining an alien policy is exhibited in the

<;ase of Norviand's Administrator v. Ch-ognard, 2 C. E. Green

425. The foregoing view will be found to be in accord with

the following cases: Hoyt v. Thompson, 1 8eld. 320; Rwnk
V. St. John, 29 Barb. 585; Taylor v. Columbian Inmirance Co.,

14 AUen 353.

In view of these considerations and authorities my conclu-

sion is, that the legal effect of the appointment of a receiver

in a foreign jurisdiction in transferring to him the right to

collect the property jDassing under his control by virtue of

such office, will be so far recognized by the courts of this

state as to enable such officer to sustain a suit for the recovery

of such property.

But it is also said that the declaration is substantially de-

fective. It is certainly informal and so imperfect that upon
motion it would have been set aside ; and the only question

is, whether, by force of our statute, it may not be supported as

against a general demurrer. The defects of this pleading are

very marked. For example : the appointment of a receiver

is a measure incidental to a suit, and yet the pendency of such

a suit is not shown, the curt averment being that the plaintiff,

at a certain date, was appointed to such office by the Supreme
Court of the State of New York. So the capacities of the
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receiver and his right to sue is in the form rather of a deduc-

tion of the pleader than the statement of a fact. I can find

nothing analogous to such a course in any of the precedents

of pleading. Still, as the imperfections of this dechtration

could readily have been objected to on motion, which has

taken the place of a special demurrer, and as it is not entirely

clear whether such imperfections are matters of substance or

matters of form, I have concluded that the demurrer ought

not to be sustained.

MAECUS MEYER v. STATE,

A house in which unlawful sales of liquor are habitually made is an

indictable nuisance, althougli there is a city ordinance prescribing

the penalties for such sales, as such traffic is not only a breach of the

city law but also of the statutory policy of the state.

On error to the Essex Oyer and Terminer.

Argued at November Term, 1878, before Beasley, Chief
Justice, and Justices Woodhull and Reed.

For the plaintiff in error, S. Kalisch.

For the state, G. N. Abeel

The opinion of the court was delivered by

Beasley, Chief Justice. This writ of error brings

before this court a conviction founded on an indictment for

keeping a disorderly house. The disorder proved at the trial

consisted, exclusively, in the fact that liquor was habitually

sold in such house on Sundays. It also appeared that there

was an ordinance of the city of Newark, which was the place

of the alleged ojEfence, prohibiting, under a penalty, the sale

of liquor on. Sunday.

In the recent case of State v. Anderson, 1 1 Vroom 224, it

was held by this court that a statutory provision giving the
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power to a municipal tribunal to punish the oflfence of keep-

ino- a disorderly house was in conflict with Article I., Section

9, of the constitution of this state, which declares " that no

person shall be held to answer for a criminal offence, unless

on the presentment or indictment of a grand jury." And

on the same occasion it was further adjudged that the fifty-

first pladtum of the act concerning inns and taverns, {Rev., p.

493,) that was designed to take away the jurisdiction of the

courts over this offence, by the means of indictment, was so

connected with the antecedent clause creating a municipal

cognizance over the crime, as to be vitiated and annidled by

the association.

In the present instance this subject is presented in a new

aspect. The contention at this time is, that the ordinance in

the city of Newark forbidding the sale of liquor on Sunday,

has superseded the provisions of the state law prohibitive of

such sale. The particular section of the general law thus

involved is the fiftieth pladtum of the act relating to inns and

taverns, {Rev., p. 493,) the purport of the clause being, that

the sections of the antecedent law making it penal to sell

liquors under the stated conditions, on a Sunday, should not

" apply to offences committed in any of the incorporated cities

of this state, the ordinances of which provide for the punish-

ment of the unlicensed sale of spirituous liquors, and for the

punishment of the sale of spirituous, malt, vinous, fermented

or intoxicating liquors on Sunday."

It is certainly indisputable that, by force of the law, where-

ever the municipal ordinance provides a punishment for the

sale, on Sunday, of liquors of the kind specified, the punish-

ment denounced against such act by the general law is not

applicable. For the act of making a single forbidden sale on

Sunday, the seller is amenable only under the law of the city;

he is, for such an offence, dispunishable under the law of the

state, and it is upon these premises that the argument of the

counsel of the plaintiff in error is constructed, his contention

being that inasmuch as a single sale of this kind on a Sunday

is but a breach of the city ordinance, repetitions of such sell-
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ing, no matter how frequent, cannot constitute an offence of a

higher grade. The contention is, that a series of such pro-

hibited acts is nothing more, nor worse, than multiplied vio-

lations of a municipal ordinance, and that such violations,

however numerous or continued, cannot become an indictable

offence at common law.

But this argument is founded on an assumption, the truth

of which cannot be conceded. This traffic in sales of spiritu-

ous liquor on a Sunday is obviously something more than the

disregard of a local ordinance. It is the general statutory

laAV of the state that prohibits it everywhere, and it is this

law that everywhere provides for its punishment. The legis-

lature has not seen fit to leave it to the city of Newark to

decide whether the practice in question shall be permitted or

forbidden within its corporate bounds, but it has imperatively

required that it shall be forbidden alike in this city as within

the state at large. The statutory situation in this respect is

this : in the state generally the act makes the offence punish-

able by indictment; in cities the same punishment follows the

crime, unless in those cases in which an ordinance prescribes the

punishment. Thus, by the general law, provision is made that

this traffic shall be penal in the city of Newark; the people of

that locality cannot dispense with such penal consequence, for

all they can do is to declare how great such penalty shall be.

By this adjustment the state prohibits the traffic, the local ordi-

nance fixes the extent of the punishment ; consequently, when
the illegal traffic is practised, the state law is violated and the

penalty of the ordinance is incurred. When the rule of uni-

versal cessation of this traffic on Sundays is established by
legislation, it is altogether a superficial view of the matter that

regards an habitual violation of such policy in the light of a

mere infringement of local police ; for by such traffic the leg-

islative policy of the state at large is infringed, and such

series of acts becomes, upon general principles, an indictable

offence.

This conclusion dispenses with the necessity of seeking the

solution of the question that was argued—and which seems
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unenlightened by precedents—whether repeated violations of

a municipal ordinance, relating to a subject closely connected

with the peace and good order of the city, cannot become so

aggravated as to be a nuisance, and as such be indictable at

common law.

On the ground stated, the judgment is affirmed.

EYDEE V. WILSON'S EXECUTORS.

1. When a right of action has become barred under a statute of limita-

tion, the statutory defence is a vested right, that cannot be impaired

by subsequent legislation.

2. In the administration of a decedent's estate, tlie expiration of the time

for the creditors to present their claims, worked, under the old law, a

bar to claims not presented. Held, that tlie repeal of the law author-

izing this procedure, did not revive the right to enforce, against the

personal representative, such unpresented claims.

3. The rule and the fact that the claim sued on was not presented within

the time limited, may be pleaded as a bar.

This suit was on two promissory notes, alleged to have been

made by the decedent.

The defendant pleaded, specially, the following facts, viz.

;

That the surrogate of Union county, on December 16th, 1873,

made an order that public notice be given to the creditors of

the estate, to bring in their claims within nine months, <fec.

;

that such notice was duly published, and that no holder of

the notes sued on presented any claim, &c. The nine months

limited by the order, expired on September 16th, 1874.

To this plea the plaintiff demurred.

Argued at November Term, 1878, before Beasley, Chief
Justice, and Justices Woodhull and Reed.

For the demurrant, G. P. Smith and B. Williamson.

For the defendants, Magie & Gross.
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The opinion of the court was delivered by

Beasley, Chief Justice. That a rule to bar creditors

was duly taken and published, in this case, and that, by the

expiration of the time so limited for the coming in of claims,

the present right of action, by force of the laws then existing,

was barred, so far forth as a right of recovery against the

defendant is concerned, is not questioned. That a failure, on

the part of a creditor, to bring his claim in within the pre-

scribed period, took away his rigl)t of action against the

personal representative of the deceased, was expressly held in

the case of Ryan v. Flanagan/s Administrator, 9 Vroom 161.

The contention now made is, that the act by virtue of which

the order of limitation was granted, and which imparted to it

the effect of circumscribing the right of the creditor to sue

to a certain fixed period, having been repealed, such order has

lost all legal efficiency, the result being that the action of the

plaintiff is not barred, and will not be so barred until a decree

founded on the rule to limit claims has been taken, in accord-

ance with the provisions of the statute as it at present appears

in the late revision. As the claim now in suit was, in point

of fact, barred before the enactment of the repealing statute,

it will be observed that the proposition is, that if a statute

of limitation be repealed, all rights of action which were

destroyed by it are revived, and can be enforced by a judicial

proceeding. But I can find nothing in the nature of the

transaction, nor in legal principles, that will lend the least

support whatever to such a contention. The products of

such a doctrine would be simply injustice and confusion. As

applied to the class of cases in which the present one is com-

prehended, it would open to litigation the affairs of many

estates that could not, on any reasonable ground, be treated

as unsettled. Under the former system that prevailed when

these events now in litigation occurred, upon the running out

of the period designated for the j^utting in of the claims of

creditors, an executor had a right to regard the claims so pre-

sented as the sum of the debts due from the estate; and if, by

such showing, the estate was solvent, to pay such claims in
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full ; but, in doing this, he relied entirely on the rule of lim-

itation. To destroy, therefore, that ride by subsequent legis-

lation, would place such an executor in the incongruous and

dangerous position of having been guilty of a devastavit in

each case in which he had paid a debt according to law. That

the legal acts of a man cannot be legislated into illegal acts,

would seem to be a proposition plainly undeniable, and I do

not find that such j)roposition has ever been controverted, not

even by a dictum. The decisions of the courts, so far as my
research has extended, are wholly in accord on this subject, and,

with one voice, they declare that when a right of action has

become barred under existing laws, the right to rely upon the

statutory defence is a vested right, that cannot be rescinded or

disturbed by subsequent legislation. Judge Cooley, treating

of this subject, in his work on Constitutional Limitations,

thus states his views: "As to the circumstances under which

a man may be said to have a vested right to a defence, it is

somewhat difficult to lay down a comprehensive rule. He
who has satisfied a demand, cannot have it revived against

him ; and he who has become released from a demand by the

operation of the statute of limitations, is equally protected.

In both cases, the right is gone, and to restore it, would be to

create a new contract for the parties—a thing quite beyond

the power of legislation." Const. Lim. 369. And how com-

pletely the doctrine thus declared is a legitimate deduction

from the authorities, will very plainly appear by a reference

to the numerous cases collected by this same author, in his

note on page 368.

But even if the general rule of law upon this subject were

unsettled, which I have said does not so seem to me, still the

question, in its relation to this case, would be free from all

uncertainty, for, although the statutory provision on which

the defendant relies, has been repealed, nevertheless the rights

that had become vested through its efficacy, have not been

lost, having been expressly reserved by tlie repealing law.

This reservation is so clear and explicit, that it requires neither
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discussion or explanation, as will appear by a reference to the

statute itself, which will be found in Rev., p. 1120, § 3.

Nor do I think the second point made in the brief of the

counsel of the plaintiff has any more solidity. That point is,

that the foregoing matter of defence cannot be pleaded in

bar, inasmuch as the statute in question provides that if the

creditor who has failed to present his account within the

prescribed time, shall, before the decree of distribution, find

some other estate not inventoried or accounted for, he shall

be entitled to receive his ratable proportion of the same. The

suggestion is, that the plaintiff must have the right to estab-

lish his debt by a suit against the executor, and that, in such

suit, the latter must plead plene administramt. But this argu-

ment can become possessed of a semblance of plausibility only

by leaving out of sight the fact that it stands in direct oppo-

sition to the very language of the statute itself. How can it

be urged that this claim can be enforced by suit against this

defendant, when the words of this law are, that the creditor,

situated as the plaintiff is, "shall be forever barred of his or

her action therefor against such" executor? The prohibition

is absolute and without qualification—it does not exonerate

the executor partially, but it gives him an entire exemption

from all liability to being sued, so that it seems to be out of

the question for the court to say that an action will lie against

him, even though such action should be restricted to the func-

tion of trying the fact of indebtedness, and thus be deprived

of much of its aggressive force ; it would still be an action,

and that the creditor cannot bring. The remedy of the cred-

itor who is in laches, and has not put in his claim, is, I think,

to present such claim to the Orphans' Court, and to bring in,

at the same time, property not accounted for, and under the

direction and order of the court, to have his claim established,

and the newly-discovered property distributed.

The defendant must have judgment.
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MAEY L. GULICK v. PETEE H. GULICK.

A promise to marry made by a person physically and incurably impo-

tent is contrary to the statutory policy of the state, and its breach

will not constitute a cause of action.

On rule to show cause why a new trial should not be granted,

the issue having been tried in the county of Middlesex.

Argued at November Term, 1878, before Beasley, Chief

Justice, and Justices Woodhull and Reed.

For the rule, W. Y. Johnson and /. P. Stockton, Attorney-

General.

Contra, C. H. Winfield.

The opinion of the court was delivered by

Beasley, Chief Justice. This is a suit for a breach of

promise of marriage. At the time of the contract the plaintiff

was thirty-nine, and the defendant seventy-nine years of age.

It appeared from the proofs at tlie trial that the defendant

was sexually impotent, owing to a surgical operation, and that

such infirmity was known to the plaintiff. The question is

whether an actionable promise could exist in view of such

a state of facts.

This inquiry I think, should receive a negative response.

The undertaking which is sued on is plainly against the policy

of the law of the state. The statute, [Rev., p. 315, § 4,) says

that "divorces from the bond of matrimony may be decreed

in case the parties, or either of them, were, at the time of such

marriage, physically and incurably impotent; and all mar-

riages in such case shall be invalid from the beginning, and

absolutely void." The effect of this act is to put it in the

power of the Chancellor to declare any marriage void on ac-

count of incurable impotency in either or both of the parties.
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It is argued that this clause just quoted does' not have such

wide effect, but that it is applicable only when there is a fraud-

ulent concealment of such matrimonial impediment. But the

act, construed by legal rules, will not yield such a meaning.

There are three fatal objections to this suggested interpretation.

First, it renders the entire section nugatory, as, if such be its

office, it added nothing to the efficiency of the law as it existed

at the time of the enactment of such provision, for at that

period it had already been definitively settled by the opinion

of the Court of Errors in the case of Carris v. Cm-ris, 9 C. E.

Green 516, that a fraudulent concealment of the kind in ques-

tion constituted a ground on which the marriage might be

dissolved. Second, such a construction is inconsistent with

the provision itself, which makes the marriage voidable for

the reason of impotency in both parties, and in such a case it

is impossible to place the proceeding for divorce on the allega-

tion of deception, as an impotent party could not rationally

allege that he suffered from a fraud practised by the non-

disclosure of a corres[)onding defect in the otiier party. And
in the third place, as the statute, in explicit terms, says that

impotency in one or both of the parties shall constitute the

ground of divorce, the court, in interpreting it, cannot say

that concealment as well as impotency is necessary. Such a

reading would be founded on the implication that the essential

ground of divorce is not contained in the statute, because if

concealment of the impotency must exist in order to put the

act in motion, then fraud would be, most certainly, the sub-

stance, and the physical defect but the incidental characteristic

of the proceeding for the dissolution of the marriage. It is

very obvious, I think, tliat such a material modification of the

verbal expression of this section could be justified only on the

ground that its letter would lead to a result so outrageously

inconsistent with common .reason as to demonstrate that such

result could not have been within the legislative design. But

nothing of t?he kind can be pretended in this instance. It is

true that the act, read by its letter, establishes a policy about

which different views may be entertained. To some minds
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the system introduced by it may appear unduly restrictive of

the right to marry, while to other minds this circumscription

of such right may seem wise, as, on the whole, such relation-

ships have a tendency that is not consistent with morality or

the well-being of society. But for present purposes it is

enough to say that the policy of the act, receiving it in its

literal sense, is not absurd, and this being so, such policy is

not subject to judicial amendment or revision.

Taking this view of the statute, it is not possible to sanction

the present action. The defendant could not bind himself to
""

enter into a marriage which, by force of its own inherent con-

ditions, might be declared by the Chancellor to be void ab

initio. Having made such a promise, he had a locus penitentice,

and could repudiate it without subjecting himself to a liability

to be sued. The plaintiff should have been non-suited at the

trial, and on this account the rule must be made absolute. /'

/

STATE V. GEAHAM.

Where an accomplice is convicted after having been made a witness

by the state, and received as such by the court, and after having made
an ingenuous confession, such accomplice has an equitable claim to

a judicial recommendation to the mercy of the pardoning power,

which cannot be withheld without a violation of an established rule

of practice.

It is competent for the court to order the accomplice to be acquitted

at the trial, for the purpose of qualifying him as a witness for the state,

or to accept from the defendant a plea admitting guilt to such a degree

as, in the opinion of the court, is requisite ; or for the court to assent

to the entering of a nolle prosequi by tlie attorney-general.

On certiorari to the Camden Oyer and Terminer.

Argued at February Term, 1879, before Beasley, Chief

Justice, and Justices Woodhull and Reed.

For the state J. P. Stockton, Attorney-General.



16 NEW JERSEY SUPREME COURT.

State V. Graham,

The opinion of the court was delivered by

Beasley, Chief Justice. The defendant stands indicted

for the crime of murder in the first degree. His accomplice

was Benjamin Hunter, who has been convicted and executed.

The defendant being arrested, acknowledged his guilt and

implicated Hunter, and, both before the grand jury and at

the trial of the latter, was a witness against him. It is ad-

mitted that the confession of the defendant was without

reserve and was complete. The indictment against him has

been brought here by certiorari, and the attorney-general now

asks the advice of this court whether, in view of these facts, a

nolle prosequi should be entered, or, if not, what other course

should be pursued.

The English practice on such occasions seems to have as-

sumed, long since, a settled form. It is this : when an ac-

complice is received by the court as a witness against his

fellows, and makes a full disclosure, without prevarication or

fraud, the understanding is that tiiere is an implied promise

that he will be recommended • to the mercy of the crown.

Such a procedure is obviously a substitute for the ancient

method of approvement, which appears to have been obsolete

even in the time of Lord Hale. The course in pursuing this

old form was for the culprit, indicted for treason or felony, to

confess the truth of the charge, and, upon being sworn, to

reveal all the treasons and felonies within his knowledge, and

to enter before a coroner his appeal against all his partners in

crime who were within the realm. The criminal thus con-

fessing was called the approver, or, in Latin, probator, and

the person implicated was styled the appellee. By this con-

fession and appeal the approver put it in the discretion of the

court either to give judgment and award execution against

him, or to respite him until the conviction of his partners in

guilt ; and if it was deemed advisable to admit him as an ap-

prover, and then if, upon being sworn, he made a full and

true disclosure, and also convicted the appellee, either by iiis

oath or on wager of battle, the king, ex merito justitice, par-

doned him " as to his life." This practice, with its conditions
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that the appellee could claim a trial by battle, and that grace

to the approver should be dependent on his conviction of his

associate in crime, was plainly at variance with modern senti-

ments and habits, and the consequence was that it passed out

of use ; but as the purpose it served was of value to juridical

administration, it was inevitable, in the ordinary development

of the law, that some equivalent should take its place. That
equivalent was the modern practice, before referred to, of an
implied pledge that the court would recommend the criminal

who made a confession and was accepted as a witness, to the

royal clemency. But such an implied pledge is not a legal

right, but a ground for an equitable claim only, so that under
no circumstances can it supply matter for a plea in bar, or

otherwise constitute a basis of a defence. It may be that such

a confession made in the confidence of a recommendation to

mercy would not be considered voluntary in the legal sense,

so as to legalize its introduction against the criminal on his

trial, but this right of exclusion would seem to be the only

right growing out of the affair that he could claim, ex dcbito

justitice. The case that is the leading one on this subject is

that of Bex v. Eudd, Cowper 332. In this case Lord Mans-
field, after pointing out the three ways in law and practice

which give accomplices a right to a pardon, which are, first,

in case of approvement ; second, the case of persons coming
within certain statutes ; and third, the case of persons to whom
the king has, by special proclamation in the gazette or other-
wise, promised his pardon, thus describes the modern method

:

" There is, besides, a practice which does not give a legal right,

and that is where accomplices, having made a full and fair

confession of the whole truth, are, in consequence thereof, ad-
mitted evidence for the crown, and that evidence is afterwards
made use of to convict the other offenders. If in that case they
act fairly and openly, and discover the whole truth, though
they are not entitled of right to a pardon, yet tiie usage, the
lenity and practice of the court, is to stop the prosecution
against them, and they have an equitable title to the recom-
mendation for the king's mercy." That this is the course in-

VOL. XII. B
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variably taken by the English courts will plainly appear by

reference to any of the leading text-writers. 2 Huss. on Crimes

928 ; 1 Phil Ev.2i; 4 Bkick. Com. 329. In giving effect to

this proceeding the common mode is for the court to respite

the trial until an opportunity is oifered of making the promised

application for the royal pardon.

The practice thus described has been approximately fol-

lowed, very generally, by the American courts, and I have no

doubt that it is a part of our inherited jurisprudence, for it

was completely in vogue when our colonial existence termi-

nated. It will be observed, however, that the closest assimi-

lation that can be effected between our practice and its English

model is by putting the confessing criminal on trial, and then,

on his being found guilty, for the court to commend him to

the clemency of the Court of Pardons, because, in this state,

the power to remit the jmnishment exists in that tribunal only

after the conviction of the criminal. I have no doubt, there-

fore, that if the present defendant should be put upon his

trial and should be convicted, that it would be the duty of the

judge presiding at the trial, if he should be satisfied that the

confession of the prisoner on the trial of the accomplice was

true and complete, to recommend him to the merciful con-

sideration of the Court of Pardons. And perhaps no case can

be found, either at home or abroad, in which such recom-

mendation has not, in some measure, prevailed. According

to the English routine, an entire immunity appears to have

been, so far as I have observed, the result, without exception,

of the judicial application ; but in this coimtry there is one

recorded case, at least, in which, instead of an absolute pardon,

there was a commutation of the capital sentence to a milder

punishment. This instance is referred to in the opinion in

the case of People v. Whipple, 9 Cowen 714.

But this is not the judicial power to which an appeal is now

made. If the prisoner should be tried and convicted, it has

been shown that the course to be taken is entirely settled by

the precedents ; but the question now asked is whether tiie

court will advise that this prosecution shall, antecedently to a
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trial, be abandoned. I have no doubt that it is within the

competency of the court so to advise, and that in such case it

would be proper for the attorney-general to act in accordance

with such advice. It is indispensable to a just and convenient

administration of the criminal law that an extensive authority

to regulate and control prosecutions should be lodged in the

courts. It is not every indictment that should be tried, and

sometimes the public welfare requires that even the guilty

should be acquitted. Accordingly, it is the well-settled practice

for the courts, both in England and in this country, to direct,

when the occasion calls for it, the acquittal of an accomplice,

so as to qualify him as a witness against his companions in

crime. The books are full of precedents to this effect. In

Begina v. Owen, 9 Carr. & P. 83, which was an indictment

for a felony, it was proposed on the part of the prosecution

that one of the prisoners should be acquitted before the case

was gone into, as he was wanted as a witness against his asso-

ciates ; and upon this being opposed, Justice Williams, having

•conferred with Alderson, B., said :
" I had little doubt as to

the course I ought to take, and my learned brother entirely

agrees with me that this is a matter of ordinary occurrence.

In cases of this kind, the court, if it sees no cause to the con-

trary, is in the habit of relying on the discretion of the counsel

who conduct the prosecution. I shall therefore, in this case,

intrust it to the discretion of the counsel whether he will have

the prisoner acquitted before the case is gone into or not. I

think it almost of course." It will be observed that such

authority far transcends that power which the court is now

called on to exercise, inasmuch as an acquittal is, unlike a nolle

prosequi, a bar to any further prosecution for the same oifence.

And I think it has been quite a common practice in this state

for the court to assent to the abandonment of indictments

against accomplices who have been witnesses ; indeed, I do not

know of any instance in which a recommendation to mercy has

ever been sent to the pardoning power in behalf of a criminal

who had been used as a witness, at the instance of the state,

a circumstance which shows conclusively that it has been the
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prevailing mode either to let the indictment drop, or for the

court, with the assent of the prisoner, so to adjust its sentence

as to supersede the necessity of a recommendation for a re-

mission of the sentence of the law. It seems to me that if^

in this case, this prisoner should signify to this court hi;*

waiver of his claim to a judicial recommendation for mercy,

and in lieu of such recommendation should declare his will-

ingness to plead guilty of a lesser crime than that of murder

in the first degree, it would be entirely consistent with legal

principles and the ordinary course of procedure for this court,

in its discretion and at the instance of the attorney-general,

to sanction an acceptance of such plea. Whether this course,

or an acquittal at the trial, or a recommendation to mercy

after conviction, or a rasort to a nolle prosequi shall be adopted,

is a question that addresses itself to the judgment of the court,

in view of the circumstances and characteristics of the par-

ticular case. That it is proper, in some cases, to abandon the

prosecution against the accomplice is the doctrine exemplified

in the case of United States v. Lee, 4 McLean 103. The

indictment in that case was for a capital offence, and the

public prosecutor offered a motion to discharge an accomplice

who had been admitted as a witness on the side of the gov-

ernment, but the court said that " the government is bound in

honor, under the circumstances, to carry out the understand-

ing or arrangement by which the witness testified, and ad-

mitted, in so doing, his own turpitude. Public policy and

the ends of justice require this of the court." The result was

that the com-t decided that if the district attorney should fail

to enter a nolle prosequi, that the cause would be continued

until a pardon could be applied for, but suggesting " that to

discontinue the prosecution is the shorter and better mode."

In Massachusetts, also, the modern English practice in this

particular is recognized as prevailing, and, accordingly, in

the case of CommonweaUh v. Knapp, 10 Pick. 493, this lan-

guage is used by the court :
" The law touching approve-

ment has not been adopted in Massachusetts, but instead of

that the laws and the usage have been to admit persons as
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witnesses for the state, and they are to be treated here, in re-

gard to confessions, as witnesses for the crown are in the

mother country." Indeed, so far is Mr. Bishop from thinking

that it is not legitimate, according to the American practice,

to abandoji the prosecution in such cases, that he expressly

says that in this country, " in most instances, the prosecuting

officer declines to institute criminal proceedings against him

;

or, if proceedings have been begun, he simply discontinues

them by a nolle prosequi, or other proper means." See, also,

to the same purpose, 1 Greenl. Ev., §§ 363, 379. The only

dissent, in the least degree, from this general line of authori-

ties, is the case of Commonwealth v. Dahney, 1 Roh. {Va.)

€96, and this deviation is, in a great measure, to be accounted

for by the existence of a statute that materially modified the

subject. From my examination of the authorities, and from

my knowledge of the course of practice, I am clearly of

opinion, as I have already said, that it is entirely within the

rightful province of this court to assent to and advise the en-

tering of a nolle prosequi in a case of this kind, whenever the

exigency of justice or the public convenience requires such

coui'se to be adopted.

As the subject, so far as the expression of judicial opinion

is concerned, is a novel one in this state, I have thought it

well to express my views with respect to the general princi-

ples by which it is regulated, and it will be perceived that my
conclusions are as follows, to wit:

First. That if an accomplice be convicted after having been

made a witness by the state, and received as such by the court,

and after having made an ingenuous confession, that such ac-

complice has an equitable claim to a judicial recommendation

to the mercy of the pardoning power, which cannot be with-

held without a violation of an established rule of practice.

Second. Such a recommendation has been, without anv

known exception, hitherto effective in obtaining some remis-

sion of punishment.

Third. That instead of the foregoing course, it is competent

for the court to order the accomplice to be acquitted at the



22 NEW JERSEY SUPREME COURT.

Potter V. Casterline.

trial, for the purpose of qualifying him as a witness for the

state, or to accept from the defendant a plea admitting guilt

to such a degree as, in the opinion of the court, is requisite,

or for the court to assent to the entering of a nolle prosequi by

the attorney-general.

Such being deemed the practice and the scope of judicial

authority, the only remaining matter for decision is with re-

spect to the course that it is proper to take on the present

occasion.

Upon full consideration of the nature and circumstances of

the present case, the court has come to the conclusion to ad-

vise the attorney-general not to enter a nolle prosequi. The

public faith was not pledged to the defendant, either by ex-

pression or implication, that protection to tliis measure would

be extended to him. An implied promise on the part of the

court to recommend him to the mercy of the Court of Pardons,,

is all that he can justly claim, and that pledge, if he should

be convicted, will doubtless be redeemed. To what extent

such recommendation will be efiicacious, it will remain for

the tribunal in which the constitution has placed the power

to pardon, to decide. If the defendant should apply to be

permitted to plead guilty to tlie crime of murder in the sec-

ond degree, the court will listen to such application, and will

then decide, when the matter is before it, what answer shall be

given to such request. For the present, our decision is, that

the prosecution should not be summarily dismissed.

Note.—A similar view to the above has just been expressed in the

case of United States v. Ford, by the Snpreme Court of the United States ;.

opinion by Clifford, J. See Albany,Law Journal, April 26th, 1879.

WILLIAM H. POTTEK v. BENJAMIN M. CASTEELINE.

In an action for malicious prosecution, the plaintiff must show that

the prosecution or proceeding of which he complains, is legally at

an end, and that it was instituted maliciously and without probable-
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2. The legal termination of the prosecution is sufficiently shown by the

refusal of the grand jury to find a bill, without a formal order of dis-

charge by the court.

3. A rejection of the complaint by the grand jury is -prima fade evidence

of want of probable cause.

4. There is no error in refusing to non-suit, if, from the facts proved, the

j\]ry might infer that the defendant had no actual belief or suspicion

of the plaintiff's guilt.

5. A defendant in such an action cannot excuse himself by showing that

he acted under the advice of an unprofessional person.

On error to the Middlesex Circuit.

Argued at November Term, 1878, before Beasley, Chief

Justice, and Justices Woodhull and Reed.

For the plaintiff in error, B. A. Vail.

For the defendant in error, Garret Berry.

The opinion of the court was delivered by

Woodhull, J. Casterline, the plaintiff below, brought

his action on the case in the Middlesex Circuit Court, against

Potter, the defendant below, complaining that he had falsely

and maliciously, and without any reasonable or probable cause,

procured him to be arrested for the crime of larceny.

The declaration sets out the issuing of a warrant by a jus-

tice of the peace, on the application of the defendant; the ar-

rest and imprisonment of the plaintiff, by virtue of it, until he

had entered into recognizance for his appearance at the next

Court of Oyer and Terminer, &c. ; his appearance at the time

and place specified in his recognizance ; and that " thereupon

the said defendant not having any ground or evidence to sup-

port the false and malicious charge, &c., the grand jury of the

said county returned not a true bill of indictment against the

said plaintiff, and the said plaintiff being innocent of the said

supposed offence was then and there duly discharged out of

the said custody, and fully acquitted and discharged of the

said supposed offence;" that the defendant had not further

prosecuted his complaint, and that the prosecution was wholly

ended and determined.
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The defendant having pleaded the general issue, the plain-

tiff, in support of his allegations as to the termination of the

proceedings against him, proved that the papers relating to

them, the affidavit, the warrant for arrest, the search warrant,

and recognizance were duly forwarded by tiie justice to the

prosecutor of the pleas of the county, and were by him pre-

sented to the grand jury, who ignored the complaint. It ap-

peared further, that the matter had not been brought before

any other grand jury, and, according to the established prac-

tice in such cases, could not be so brought without a new com-

plaint.

At the close of the plaintiff's case, the defendant's counsel

moved for a non-suit, on two grounds

—

1. That the plaintiff had failed to show that the proceed-

ings against him were taken without probable cause.

2. That the plaintiff had failed to show that there had been

such an ending of those proceedings as the law contemplates.

The decision of the court in overruling this motion is the

first matter assigned for error.

All the authorities agree that in actions of this sort the

plaintiff, in order to recover, is bound to show (1) that the

prosecution or proceeding of M'hich he complains is legally at

an end ; and (2) that it was instituted maliciously and with-

out probable cause. 2 Greenl. Ev., §§ 452, 453, and cases

cited; Hoscoe's Dig. Law of Ev. 770, 771, and cases cited;

Clark V. Cleveland, 6 Hill 344, and cases ; Burlingame v. Bur-

lingame, 8 Cow. 141, note 1 ; Ilunns v. Dupont et al., 1 Am.
Lead. Cos. 249, (*200,) 280, (*225..)

But while the general rule, as to the necessity of showing

that a malicious prosecution is at an end, in order to maintain

an action for it, has been long settled beyond dispute, its ap-

plication has given rise to much discussion in the courts, as

well as some difference of opinion.

Was the rule properly applied by the court below?

It is insisted, on the part of the plaintiff in error, that the

prosecution could not be terminated in the sense of the rule

without a formal order of discharge by the court; and that
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having failed to show this essential fact, the plaintiff below

should have been non-suited at the trial,or the jury instructed

to find for the defendant.

It must be admitted that this position is supported by re-

spectable authorities. Mr, Green leaf says :
" If the party has

been arrested and bound over on a criminal charge, but the

grand jury did not find a bill against him, proof of this fact

is not enough without also showing that he has been regularly

discharged by order of the court ; for the court may have

power to detain him for good cause until a further charge is

preferred for the same offence. But in other cases the return

of ignoramus on a bill by the grand jury has been deemed

sufficient." 2 Greenl. Ev., § 452. The doctrine first stated

in this citation, and to which the learned author seems to give

his sanction, is supported by a reference to Thomas v. De
Graffenreid, 2 Nott & MoC. 143. In that case, which was an

action for a malicious prosecution, the opinion of the court,

after expressing doubt as to the correctness of what was said

by Buller, J., in Morgan v. Hughes, 2 T. R. 225, goes on to

say: "The rejection of a bill by the grand jury has never

been held in this state as the legal end of a prosecution, unless

the party has been regularly discharged thereuj)on by order

of the court. Another bill may be preferred." This opinion

is in harmony with previous decisions in the same court.

It was held in 8mith v. ShacUeford, 1 Nott & McC. 36, that

the entry of a nolle prosequi on the back of the warrant, by the

pro])er prosecuting officer, was not such a termination of the

prosecution as would, without an order of discharge from the

court, enable the party to maintain an action for malicious

prosecution ; and in O'JDriscoll v. MoBurney, 2 Nott & McC.
54, that if the proceeding complained of " could be considered

as a prosecution, it was necessary to show that it was at an

end; and the refusal of the grand jury to act on it would not

have been a final termination of it, for the defendant might

have applied to another grand jury, who might have thought

proper to present the plaintiff."

These decisions seem to me to involve a double fallacy in
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assuming (1) that what the rule requires to be at an end is

not the particular proceeding complained of, but the plaintiff's

liability to be prosecuted for the same offence charged in that

proceeding; and (2) that a discharge by order of the court

would relieve him from such liability. The question being

whether or not, by the entry of a noUe prosequi, the rejection of

a complaint by the grand jury, or the return of an ignoramuSy

a particular prosecution, alleged by the plaintiff to be false and

malicious, and injurious to his rights, is at an end in the sense

of the rule, the answer of the court in effect is that the prose-

cution is not at an end in that sense, and cannot be without

a dischange by order of the court, for the reason that, without

such a discharge, the plaintiff might still be prosecuted.

Another complaint might be made; another bill might be

preferred for the same offence. But manifestly this may be

done just as well after as before a formal discharge by the

court. And it is equally clear that the fact that the plaintiff

may still be prosecuted for the same offence can have no perti-

nence to the question as to the termination of the prosecution

or proceeding complained of, except upon the wholly untenable

theory that an action for a malicious prosecution cannot be

maintained so long as the plaintiff remains liable to be prose-

cuted for the same matter with which he alleges himself to

have been falsely and maliciously charged. This has, indeed,

been frequently, if not generally, held with respect to the

formal action for conspiracy, but, as is clearly pointed out by

Parker, C. J., in Jones v. Given, Gilb. Cas. 185, for reasons

peculiar to that action, and founded on the form of the writ.

In that case, where one of the questions was whether an action

on the case for malicious prosecution could be maintained

without showing a verdict of acquittal, Parker, C. J., refers to

Smith V. Cranshaiv, Luiw. 79, as involving the same question,

and states that it was there held, upon great consideration, that

an acquittal was not necessary, but that an endeavor, falsely and

maliciously, to indict a man, &c., though ignoramus be returned

upon it, is sufficient, " and this," he adds, " was only a deser-

tion of the prosecution, which was not tried, nor otherwise at
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an end nor determined." He cites also a number of old cases

to the point that if the bill be returned ignoramus, it is no

objection to the action for malicious prosecution, by which I

understand him to mean that by this return the alleged mali-

cious prosecution is shown to be at an end in such a sense

that an action may at once be maintained for it. It is clear

that such was understood to be the law by one, at least, of the

judges who decided Morgan v. Hughes, already referred to.

The question being whether, in an action of this sort, the

plaintiff's alleging, in his declaration, that he had been dis-

charged from his imprisonment, amounted to a statement that

the prosecution was at an end, Buller, J., said :
" There are

various ways by which a man may be discharged from his

imprisonment without putting an end to the suit. If indeed

it had been alleged that he was discharged by the grand jury's

not finding the bill, that would have shown a legal end to the

prosecution."

It is true that this was said after stating his agreement with

Ashhurst, J,, that the action ought to have been trespass and

not case, and that if he had stopped there the result would

have been the same. But that he should make such a remark

at all, considering the circumstances under which it was made,

and in the absence of any indication of dissent or doubt, goes

far to show that the point under consideration was not then,

and in that court, regarded as open to any doubt.

What is said by Blackstone (4 Com. 305) does not differ

materially from the view expressed by Buller, J., in the case

just referred to. Speaking of the effect of the grand jury's

not finding a bill, he says, " Then the party is discharged

without further answer. But a fresh bill may afterwards be

presented to a subsequent grand jury." The meaning of

which seems plainly to be, that while another prosecution may
be instituted for the same offence, the particular prosecution

or complaint which has resulted in the failure to find a bill,

is, ipso facto, completely at an end.

Without pursuing this question further, my conclusion,

from what has been said and from the authorities referred to,
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is, that the rule contended for by the plaintiff in error rests

ujjon no sufficient ground of reason or authority, and savors

too much of "acute technicality" to commend itself to the

sanction of this court.

The plaintiff below, having shown that the prosecution was

terminated by the grand jury's throwing out the bill, had

shown all that was required in order to maintain his action,

and there was, therefore, no error in refusing to non-suit on

the second ground.

The other ground upon which the non-suit was claimed

was, that the plaintiff had failed to show that the proceedings

against him were taken without probable cause. It was not

questioned that the plaintiff was bound to show this by some

affirmative evidence. There was no error, however, in refus-

ing to non-suit for want of such evidence, because, in the first

place, the plaintiff had shown a rejection of the complaint by

the grand jury, which has been generally regarded as j)'>'i'nici,

facie evidence of want of })robable cause ; and, in the second

place, he had given evidence of fact>3 from which it might be

inferred that the defendant had no actual belief or suspicion

that the ])laintiff had committed the crime with which he was

charged ; and it was the province of the jury, and not of the

court, to say whether or not the facts would warrant such an

inference. 2 Greenl Ev., § 454; 1 Am. Lead. Cas. 266, 268.

At the close of the case, the court was requested to charge

the jury that if they believed that the defendant gave to the

magistrate a fair statement of the facts, and after such state-

ment made a complaint by advice of the magistrate, the ver-

dict should be for the defendant.

The court declined to charge as requested, and this is as-

signed for error. The court was clearly justified in refusing

this request for two reasons

—

First. The request assumes that

there was evidence in the case tending to show that the de-

fendant made a statement of facts to the magistrate, and then

made his complaint by advice of the magistrate. The case

shows that while such evidence was offered it was objected to

and overruled by the court, without any exception being taken
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to such ruling. If there was any error it was in excluding

the evidence offered, and not in refusing the request; but,

Second. Even if the evidence had been admitted, there would

still have been no error in the refusal to charge, because the

legal proposition involved in the request, viz., that a defend-

ant in such an action may excuse himself by showing that he

acted under the advice of the committing magistrate, is un-

tenable.

In 1 Am. Lead. Cas. 267, (*215,) what I understand to be

the true rule upon this point is thus stated :
" If a party lays

all the facts of the case fairly before counsel of competency

and integrity, before beginning proceedings, and acts bona fide

upon the opinion given by that counsel, however erroneous

that opinion may be, he is not liable to this action. * * *

A defendant cannot excuse himself by showing that he con-

sulted with an unprofessional person, and followed his advice."

See Id. 267, 268. Two other requests to charge were prop-

erly refused by the court for reasons which have been already

sufficiently stated.

The judgment of the Circuit Court must be affirmed.

GEORGE K. REED, BERNARD J. McGRANN AND AMBROSE

McCONOMY, PARTNERS, &c., v. SAMUEL K. WILSON.

1. The objection that a traversable fact is stated without a venue in the

body of the declaration, goes to a matter of mere form, and is within

the operation of section one hundred and thirty-nine of the practice

act.

2. An averment that a note, dated August 12th, 1872, at four months,

was presented for payment December 14th, 1872, is sufficient to show

a presentment at the proper time, because the court will take judicial

notice, not only of the law-merchant, but also of the almanac, from

which it appears that the 15th of December, 1872, fell on a Sunday.

3. It must be presumed that the three days of grace allowed by the

general law-merchant ^re also allowed by the law of Pennsylvania,

where the note was payable.
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4. Where a note is made payable at a particular batik, that is the place

where payment should be demanded.

5. If it appears that payment was demanded at the bank, and was there

refused by the cashier, the legal inference is that the demand was

made during business hours.

6. The rule that a note payable at a bank must be presented within

business hours, is subject to the qualification that if presented after

that time, while any of the officers are present to give an answer at

the time of the demand, it will be sufficient.

On demurrer to declaration.

Argued at November Term, 1878, before Beasley, Chief

Justice, and Justices Woodhull and Reed.

For the demurrer, E. T. Green.

Contra, W. D. HoU.

The opinion of the court was delivered by

"Woodhull, J. This action is brought by the plaintiffs,

as endorsees, against the defendant, as endorser of a promis-

sory note. The declaration contains a special count on the

note, with another, comprising the ordinary money counts.

To the second count tlie defendant pleads the general issue,

and demurs generally to the first.

The venue being laid in the county of Mercer, the plaintiffs

complain that on the 12th day of August, A. D. 1872, at

Philadelphia, to wit, at Trenton, in the county aforesaid, the

National Railway Company, by their promissory note of that

date, by them subscribed, through and by W. G. Case, their

president, for value received, promised to pay to the order of

Henry Carpenter, assistant treasurer, the sum of $10,000, at

the National Bank of Northern Liberties, four months after

date, &c., setting out the several endorsements through which

the plaintiffs obtained title to the note. The declaration then

proceeds as follows : "And the plaintiffs aver that afterwards,

when the said note became payable, viz,, on the fourteenth
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day of December, A. d. eighteen hundred and seventy-two, at

the National Bank of Northern Liberties, where it was pay-

able, the said note was duly presented to the cashier of said

bank, and payment of the said sum of ten thousand dollars,

according to the tenor of said note, was then and there de-

manded of said cashier, who then and there refused to pay the

same, of all which the said defendant, afterwards, on the same

day, had notice, by reason whereof the said defendant became

liable," &c.

The first objection taken to the declaration is, that the pre-

sentment of the note for payment at the National Bank of

Northern Liberties is stated without a venue. The rule at

common law was that every material and traversable allega-

tion, if affirmative in form, should be laid with a venue ; that

is, should state the place at which the alleged fact happened.

Besides this venue, which, by the ancient practice, included

the parish, town, or hamlet, as well as the county, there was

another laid in the margin of the declaration, at its commence-

ment, stating merely the name of the county.

The reasons upon which this practice was founded having

gradually ceased to exist, through the operation of the statutes

16 and 17 Car. IL, c. 8, and 4 Anne, c. 16, § 6, the practice

itself had, in the language of Mr. Stephen, " so far as regarded

the laying of a venue in the body of the pleadings, become an

unmeaning form; the venue in the margin having been long

found sufficient for all practical purposes." Steph. PL 280,

(*282.)

The practice, however, continued to be observed until the

making of the Rule of Hilary Term, 4 Wm. IV., which provides

thai " in future the name of a county shall in all cases be

stated in the margin of a declaration, and shall be taken to

be the venue intended by the plaintiff, and no venue shall

be stated in* the body of the declaration, or in any subsequent

pleading." Id. 285.

This rule is referred to simply to show that, in the opinion

of very competent men, the practice of laying a venue to each
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traversable fact in the pleadings is so entirely a matter of

useless form that it ought to be abolished.

For the reasons here intimated, I think the first objection

goes to a matter of form only. It is therefore no ground for

a general demurrer, and is within the operation of section one

hundred and thirty-nine of the practice act, which provides

that no pleading shall be deemed insufficient for any defect

which could heretofore be objected to only by special demur-

rer ; and that where issue is joined on a demurrer, the court

shall give judgment according as the very right of the cause

and matter in law shall appear, without regarding any im-

perfection, omission, defect in, or lack of form.

It is next urged in support of the demurrer that it appears

on the face of the declaration that the note was presented for

payment too soon by one day; that is, on the second day of

grace instead of on the third ; that if there was any legal

reason to justify the demand of payment on the 14th day of

December, which was the second day of grace, the plaintiif

was bound to show it by proper averment ; and that having

failed to do this, his declaration discloses no legal ground for

charging the endorser in this action.

The answer to this objection is, that the court must take

judicial notice not only of the law-merchant, which is a part

of the common law, but also of the almanac, from which it

appears that the 15th day of December, 1872, fell on Sun-

day, [Bouv. Law Dig. 95 ; 1 Chit. PL 217,) so that by the law-

merchant the presentment of the note for payment could

not be made on that day, and if made as alleged, was properly

made on the Saturday preceding. 1 Pars. N. & B. 401, and

cases cited.

The argument that the declaration fails to show that the

note was presented for payment at the proper time, because it

does not state what number of days of grace, if any, are al-

lowed by the law of Pennsylvania, where the note was payable,

cannot prevail.

It rests upon the following propositions :

First. That tiie rules or usages of the mercantile law, with
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respect to the allowance of days of grace, are subject to be

changed or abrogated by statute.

Second. That the number to be allowed, and the regulations

concerning them, depend upon the law of the place where the

note is payable.

Third. That it must appear by the declaration in this case

that the note was properly presented for payment according

to the law of Pennsylvania; and,

Fourth. That this cannot appear otherwise than by express

averments to that effect.

While the first three propositions involve only familiar

doctrines, and are beyond dispute, the fourth cannot be main-

tained.

Professor Parsons, after stating that " most, if not all, com-
mercial countries now require, as a matter of strict right, the

days of grace, which are added to the time that a note or bill

has to run," says further, that " the number of days through-

out the United States and England is three, and the presump-

tion in all cases would be that that is the number to be

allowed." In the same connection he adds, " the number to

be allowed in any case, and the regulations concerning them,

will be governed by the law of the place where the note or

bill is payable
; though, as has been seen, the presumption is

that three days are allowed, and the burden of proof to show
that, by the usage or law of the place of payment, no grace at

all, or any number of days other than three, is allowed, is

upon the })arty seeking to avail himself of it." 1 Pars. N. &
B. 396, 398, 399, and cases.

In Wood v. Corl, 4 Meic. 203, one ground of defence being

that it did not appear that by the law of Ohio three days of

grace were allowed, and therefore it was not shown that a

demand on the third day was right. Chief Justice Shaw,
speaking for the court, said :

" We consider it well settled

that by the general law-merchant, which is part of the com-
mon law as prevailing throughout the United States, in the

absence of all proof of particular contract or special custom,

three days of grace are allowed on bills of exchange and
Vol,. XII. c
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promissory notes ; and when it is relied upon that by special

custom no grace is allowed, or any other term of grace than

three days, it is an exception to the general rule, and the proof

lies on the party taking it."

It follows from these authorities that, as the case now stands,

the necessary legal inference from the facts stated in the de-

claration is, that the three days of grace allowed by the general

law-merchant are also allowed by the law of Pennsylvania.

It was further objected, on the part of the demurrant, that

the declaration is defective in not showing a demand upon the

maker at his usual place of business and during business hours.

The answer is, that the note having been made, in terms,

payable at a particular bank, that bank became, by the express

appointment of the maker, the place where payment should

be demanded, and the agent or instrument through which

payment should be made.

The declaration shows that the note was presented for pay-

ment at the bank Mdiere it was payable, and to the cashier of

the bank, who then and there refosed to pay it.

It appears, therefore, by averment, that demand was made

at the proper place, and by legal inference that it was made
during business hours.

A demand at that place was not only proper, but in order

to charge the endorser, was necessary. 1 Pars. N. & B. 426,

431, and cases ; Byles on Bills 208.

In the language of Professor Parsons :
" Whatever difference

there may be in the cases as to the necessity of a denjand at

the place specified, it is perfectly clear that, so far as place is

concerned, a presentment there by the holder is always suffi-

cient ; and this is true whether the liability of the endorser,

maker, drawer or acceptor is concerned." 1 Pars. N. <Sc B.

434, 435, and cases.

If tlie facts stated in the declaration should be thought in-

sufficient to warrant the inference that the note was in fact

presented during business hours, it could make no difference

in this case. For the rule that " when a note or bill is pay-

able at a bank or at a banker's, it must be presented within
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business hours," is subject to this qualification: " that if pre-

sented after that time, while any of the officers are present to

give an answer at the time of the demand, it will be sufficient."

1 Pars. N. & B. 418, 419, and cases.

The demurrer must be overruled.

J. STEOUD HINKSON v. FEEDERICK G. WILLIAMS AND
KATE B. WILLIAMS.

1. A count of a declaration in an action against a husband and wife,

founded upon a Pennsylvania statute, which provides that in all cases

where debts may be contracted for necessaries for the support of the

family of any married woman, that it shall be lawful for the creditor,

in such case, to institute suit against the husband and wife for such

necessaries, and, after obtaining judgment, have an execution against
• the husband alone, and if no property of the husband is found, an

alias execution may be issued, which may be satisfied out of the

separate property of the wife, cannot be sustained, the said act impos-

ing only a contingent and qualified liability upon the wife, and one

which can only be enforced by the methods provided by the act itself,

and which methods are unknown to our procedure.

2. Under the "married women's act," {Rev., p. 636,) an action upon a
contract can now be maintained against a wife and her husband upon
the common counts alone.

On demurrer, <fec.

The plaintiff declared on the common counts, and on a spe-

cial count setting out that the defendants, at Philadelphia, to

wit, at Camden, were indebted to the plaintiff in the sum of

^500 for goods, &c., sold and delivered to the defendant Kate
B. Williams, wife of the defendant Frederick G. Williams,

at the special instance and request of the defendant Kate B.

Williams, and averring tiiat the said debt was contracted by
the defendant Kate B. Williams, and was incurred for neces-

saries for the support of the family of the said defendants, and
that, by reason thereof, and by force of the act of assembly

of the State of Pennsylvania, approved April 11th, 1848, &g.,

in that behalf made and provided, the defendants became lia-

ble to pay, &c.
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The defendants plead to the common counts—(1) the gen-

eral issue
; (2) that the defendant Kate B. Williams was at

the time, &c., and still is the wife of the said Frederick, and

demur to the last count.

The plaintiff also demurs to the second plea.

Argued at November Term, 1878, before Beasley, Chief

Justice, and Justices Woodhull and Reed.

For the plaintiff, C. A. Bergen.

For the defendants, T. H. Dudley,

The opinion of the court was delivered by

Woodhull, J. The question presented by the demurrer

to the last count of the declaration is, whether an action can

be maintained in this state against a husband and wife, for

goods sold to the wife in the State of Pennsylvania, upon the

wife's credit, the goods being, in fact, necessaries for their

family.

It is clear, and is in effect admitted, that neither the

common law nor the statute law of this state furnished any

ground upon which such an action can stand.

If maintainable at all, therefore, it must be, as the declara-

tion alleges, " by force of the act of assembly of the State of

Pennsylvania, approved April 11th, 1848."

The part of the act referred to is the eighth section. Pamph.

L. 536; Purd. Dig., p. 1006, § 15. In a recent treatise on

the law of married women in Pennsylvania, the effect of this

section is stated to be that the wife " is made liable for debts

contracted by herself for articles necessary for the support of

the family of her husband and herself. For these debts, suit

may be brought against husband and wife, but, after judg-

ment, execution must first issue against the husband alone,

and if no property of his be found, then an alias execution

may be issued, levied, and satisfied out of the separate prop-

erty of the wife secured to her," &c. Hmb. Law of Married

Women, § 43. -
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It is obvious that the effect of a judgment in the action

would be merely that of a common law judgment against two
defendants, to be carried into effect by execution against both,

and tiiat the wife's separate property might thus be made pri-

marily liable for the entire debt. But such a result would,

manifestly, be repugnant to the policy of the Pennsylvania

act, which seeks to impose upon the wife only a qualified and
contingent liability—a liability which can be enforced only

by methods specially contrived for that purpose, and such as

the act itself provides.

As these methods are unknown to our procedure, it follows

that our tribunals are incapable of enforcing the provisions

of the act referred to.

The demurrer to the last count is sustained.

The demurrer to the second plea raises the question whether

an action can be maintained against a husband and wife merely

on the common counts.

In Echert v. Renter et ux., 4 Vroom 266, it was plainly

intimated by the court, that in actions under the act of 1862,

which provided for a suit at law against husband and wife

in certain cases, the declaration should be special, and not on

the common counts alone.

And in Lewis v. Ferhins et ux., 7 Vroom 133, it was held, on

demurrer to the declaration, that in a suit founded on a contract

of a married woman, her capability to contract must be shown
in the declaration by a statement of the necessary facts. The
Chief Justice, in delivering the opinion of the court in that

ease, referring to Eckert v. Reuter et ux., said: "The neces-

sary consequence of this decision is that, in displaying a cause

of action against a feme covert, in a court of law, it is neces-

sary to show the circumstances which make her contract

obligatory. Her general condition is one of incapacity to

bind herself by her agreement. The particular facts, there-

fore, which remove such disability, must appear, in order to

make out a legal cause of action."

These decisions are founded on the general incapacity of

the wife to bind herself by contract, and ubless her condition,
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in this Tespect, lias been essentially changed since they were

made, the question under consideration is not now open to

discussion in this court.

In point of fact, however, as the law stood when the cause

of action in this case arose, the wife's capacity to bind herself

by contract had been greatly enlarged.

The act approved March 27th, 1874, provides as follows

:

"That any married woman shall, after the passing of this

act, have the right to bind herself by contract, in the same

manner and to the same extent as though she were unmarried^

and which contracts shall be legal and obligatory, and may
be enforced, at law or in equity, by or against such married

woman, in her own name, apart from her husband
;
provided

that nothing herein shall enable such married woman ta

become an accommodation endorser, guarantor, or surety; nor

shall she be liable on any promise to })ay the debt, or answer

for the default or liability of any other person." Mev., p.

637, § 5.

Without doing violence to the very clear and emphatic lan-

guage of this section, it can no longer be held that the general

condition of the wife is one of incapacity to bind herself by

contract.

Her capacity, which, before the act, was merely exceptional

and restricted within very narrow limits, is now general and

scarcely less extensive than that of the husband himself.

The reason, therefore, for' holding that an action cannot be

maintained against the wife with her husband, on the com-

mon counts, has ceased to exist.

The fact disclosed by the second plea, namely, that the

defendant Kate B. Williams is a mai-ried woman, is no answer

to the common counts, and the plaintiff's demurrer to that plea

is sustained.
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THOMAS GAY AND WILLIAM GAY v. JAMES V. HERVEY,
BUILDER, AND HARLAN P. SMITH, OWNER.

1. The written consent required by the fourth and eightli sections of the

mechanics' lien act, to fix a liability to lien upon the owner or land-

lord's interest in property, for repairs done by the tenant or a third

party, is a consent to do the work or make the repairs, and not neces-

sarily a consent, in terms or by implication, that the property shall

lie a pledge for the payment for such work or reparation. Nor will a

clause in the consent that the work is to be done at tlie expense of

the tenant or third party change the rule.

2. A written lease containing a provision that the tenants shall, at theii-

own cost and expense, make and do all repairs of every description

that may be necessary for the benefit and preservation of such premises

during the continuance of the lease, is such a written consent as will

subject the landlord's interest to a lien for repairs done by the tenant

during the term.

3. A written permission, given by the landlord to the tenant, to make
alterations in certain buildings upon the leased premises, all at the

tenant's cost and expense, operates in the same manner to impose a

liability for work done in making such alterations.

This cause was certified from the Essex Circuit. It was

an action upon a mechanics' lien filed against buildings belong-

ing to Harlan P. Smith. He had leased them to James V.
Hervey. During his tenancy the tenant had caused to be

done upon the buildings tlie work for which the lien was filed.

The question involved at the trial was whether such a consent,

in writing, to have the work done had been given by the land-

lord to the tenant, as would satisfy the fourtli and eighth sec-

tions of the mechanics' lien act.

Argued at November Term, 1878, before Beasley, Chief
Justice, and Justices Woodhull and Reed.

For the plaintiff, A. M. Hassell.

For the defendant, G. W. HubheU.
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The opinion of the court was delivered by

Reed, J. The first section of the mechanics' lien act pro-

vides that every building erected, and the curtilage upon

which it is erected, shall be liable for any debt contracted and

owing to any person for labor or materials furnished for the

construction thereof.

This sweeping provision would include every instance where

a building is erected upon lands, whether by the owner of the

land or by a stranger, and if by a stranger, whether with or

without the owner's consent. This unlimited liability is re-

stricted in several particulars in succeeding sections. The

fourth section provides " that if any building be erected by a

tenant or other person than the owner of the land, then only

the building and the estate of such tenant or other person so

erecting such building shall be subject to the lien created by

this act, unless such be erected by the consent of the owner of

such lands, in writing," &c. There is also a provision in this

section for acknowledging and recording such written consent,

so that it, or a certified copy of it, may be used in evidence as

a record. The eighth section of the act provides a lien for

debts for repairs to buildings constructed by the owners

thereof, or by any other person with the consent of the owner

or owners, in writing.

The bill, for the collection of which the present action was

brought, was for repairs done, made through a contract by the

tenant. In the attempt to sustain a lien upon the landlord's

interest in the property for the bill, the claimant was com-

pelled to siiow a written consent to the reparation by the land-

lord. For this purpose there was offered upon the trial two

papers. The first was the lease of Smith to Hervey. It con-

tains the following clause

:

"And it is further agreed that the said parties of the second

part shall take good care of the hereby demised premises, and

shall, at their own costs and expense, make and ^do all repairs

of every description that may be necessary for the benefit and

preservation of said premises during the continuance of this

lease, and not call upon the party of the first part for any
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disbursements or outlay during the hereby granted term ; and

that all improvements made to the buildings or premises by

the parties of the second part shall belong to the party of the

first part at the expiration of this lease."

The second paper was a plan of buildings leased as above,

upon which was the following :

" Permission is hereby given to James V. Hervey and X.

Kercheski to make alterations to buildings marked Nos. 2, 3,

4, 6, 7 and 8 on above plan, by cleaning out furnaces, &c., in

said buildings, leveling floors of Nos. 2 and 3, taking parti-

tions from No. 9, and adding another story to the same if

they desire to do so ; it being understood tiiat all materials

taken from said buildings, and not used in reconstruction, are

to belong to me, and subject to my disposal. The bricks not

used to be piled on the grounds, and all iron work to be stored

until such time as I can dispose of the same, all at their costs

and expense."
" Harlan P. Smith.

" New York, April 8th, 1876."

In each of these papers appears a consent, in writing, by

Smith, the landlord, that Hervey may make the repairs for

which the bill here sued for was contracted. It is insisted,

however, by the defendant, that the consent here proven is

not such a consent in writing as is within the meaning of the

statute. It is claimed that the statute means a technical con-

sent made witli a view to meeting the provisions of these

sections. It is admitted that the acknowledging and record-

ing of the written consent is not essential to give it operative

force to fix a liability upon the owner's interest.

The question then squarely presents itself : What is there

in the statute, or in the papers themselves, to deprive the words

used in the lease, and also in the permission, of the character

of a statutory consent ? No person can read either paper and

refuse to admit that each contains a consent that the repairs

may be made upon the buildings. This is all that the words

of the statute indicate is necessary to fill the requirements of
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the act, and the priniury rule of statutory construction is to

give words their natural significance.

The argument in opposition to this course in construing

these sections is based upon what is termed the reason and

spirit of the lien law, and specially of these sections of that

law. The contention is, tliat the object of the enactments

nnder consideration was to fix a liability upon the landlord by

making his property a pledge for the payment of the tenant's

or other person's bill contracted in erecting or repairing a

building upon the landlord's ground ; that a consent, therefore,

means a consent that the owner's or landlord's property shall

be a pledge for such debt. The argument is, therefore, that

the papers in evidence containing the alleged consent do not

show that any such purpose was in the mind of the parties at

the time they were drawn and delivered ; but on the other

hand, they do show that the repairs were to be made at the

tenant's own expense.

Now it undoubtedly clearly appears from the face of the

papers that all the repairs were to be made at the expense of

the tenant, and that the landlord was to be disconnected from

any contract for such work. From this fact alone, that

coupled with the consent is a clause which impliedly relieves

the landlord of all liability for the tenant's acts in making the

reparation, it is argued that the consent cannot impose a

liability indirectly from which, in terms, the consent relieves

the consentor.

It was a like clause in a paper containing a similar con-

sent that induced the Supreme Court of Pennsylvania to hold

that such consent was not within their statute. McClintock

V. Creswell, 67 Penna. St. 183.

But I am constrained to the conclusion that too great sig-

nificance is claimed for the clause imposing the expense of the

reparation upon the tenant.

The tenant does not bring this action or attempt to place a

lien upon the property of the landlord. If he should attempt

to do so, the terms of his lease would be a complete answer to

his claim. The lieu is in process of enforcement at the suit
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of parties who are strangers to the lease and the written per-

mission.

They are not interested in vvho is ultimately liable for the

expenses of the work, excepting so far as it affects the collec-

tion of their bill. The matter of personal liability is entirely

disconnected from the liability of the building and curtilage.

This is observable in other parts of the lien act. In in-

stances of unfiled contracts for construction or reparation, there

is no personal liability on the part of the owner to laborers or

material-men employed by the contractor. The contractor is

the party who is personally responsible to his employes and

vendors. Yet the statute recognizes no distinction between

this class of owners and those who employ and purchase

directly. The building is liable for the debts contracted in

either case, without regard to the personal liability of the

owner. Nor would the rule be different if the unfiled contract

contained a clause similar to that in the lease and permission

in this case. Nor if it went further and stipulated that there

should be no liability on the property of the owner for the

payment of the contract price, or for any debt incurred in

executing the contract by the builder. No such stipulation

between the owner and builder could cut out the rights which

the statute, upon the existence of certain facts, confers upon
third parties—laborers and material-men. The fact which

the statute requires as a foundation for a right to file a lien at

the instance of a laborer or material-man contracting with a

tenant, is the written consent of the landlord to the erection or

reparation. It requires nothing more. It does not require

a consent that the building shall be held as a pledge. That
result the statute makes a consequence of the consent to the

erection or reparation.

But the position of the defendant is, that the consent must
be consistent with the idea that the owner acquiesced in the

result, and that the legislature meant such a consent. If so,

it is strange that the leglislature failed to say so. It would
not have been difficult to have said that no lien should be im-
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posed npoii the landlord's property, unless he had assented to

the work being done upon the credit of the property.

If, however, the legislature intended to give a right of lien

whenever such work was done with the landlord's consent,

they used the most appropriate words to accomplish that ]iur-

pose. The result of a literal interpretation of such clear and

unambiguous sentences should be shown to be glaringly absurd

and repugnant to the entire scheme of the mechanics' lien

statute before this court should be asked to supplement the

language of the legislature by supplying an alleged casus

mnissus.

But upon appeal to the reason and spirit of these enact-

ments, I do not discover any such repugnancy. The right to

file a lien upon the property of the landlord, whenever he

had assented to the work, was probably based upon the view

that work executed with his assent presumably benefited his

property to the amount of the cost of such work. Nor does

the opportunity to incur an extravagant bill, thus afforded to

the tenant, by needless repairs or by bad faith, refute this idea

of the legislative intent.

The same danger is incurred whenever an unfiled contract

to build or repair is executed. The builder may then, by

injudicious bargains, or by imperfect plans which entail the

tearing away of parts already built and rebuilding the same,

or by building outside of the specified design, incur a bill far

beyond the contract price or the value of the constructed or

repaired building. That fact, however, does not relieve the

building from a liability for all of such bills contracted for

labor and materials furnished in good faith. The owner can,

of course, avoid the danger of such result by filing his con-

tract. So can the landlord evade a similar result by refusing

to give a consent in writing.

The provision for a written and not a verbal consent was, I

think, intended only to operate to prevent perjury. I do not

think there was a design to furnish a method of avoiding a

liability of a lien, and at the same time, to afford to the tenant

or third person a means of protecting himself from liability
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for waste or trespass by securing a parol license. That the

provision, however, does accomplish this, no one can doubt,

whatever may have been the unexpressed intention of the leg-

islature or the wisdom of an enactment which offers an induce-

ment to enter into verbal instead of written agreements. Re-

curring to the main question, I am unable to see any ground

for refusing to accord to the words of the act their literal

meaning, and any reason why we should not hold that a de-

livered written consent to the tenant to make the repairs, im-

poses upon the building a liability for the debts to laborers

and material-men incurred by the tenant in making such re-

pairs. Nor is this result inconsistent with the conclusion

reached in the case of Associates of Jersey City v. Davidson,

5 Dutcher 415. In that case there was no delivered and per-

fected written consent.

The remarks of Whelpley, J., intimating that the statutory

consent meant a consent that the owner's property should be

a security for the debt, were obiter.

The Circuit Court is advised that the verdict should stand.

ARTHUR M. GREEN ET AL., TRADING AS GREEN & PLATT,

V. THE CITY OF CAPE MAY.

1. The charter of the city of Cape May conferred upon the common
council the authority to pass ordinances for the prevention and sup-

pression of fires, and to appoint and remove fire wardens ; and, by

ordinance, to prescribe tbe powers and duties of such fire wardens, and

of the fire engineers and firemen
; and also the right to raise money by

taxation for supporting the fire department. Held, that although no

express grant of power is conferred to purchase engines and apparatus,

yet that such power is necessarily or fairly implied as incident to the

power expressly granted.

2. The power to purchase apparatus may be exercised by the common
council either by resolution or by ordinance, when, by the charter,

that body is not restricted to a particular method.

3. All objections to a contract made by a committee of a common council

are cured by the vote of ratification of such contract by the common
council.
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This actiou was brought by Green & Piatt, partners, to

recover from the city of Cape May the price of a Babcock

steam fire engine and ten fire extinguishers, alleged to have

been sold by the plaintiffs to the defendants. A verdict was

rendered for the plaintiffs. A rule to show cause why a new

trial should not be granted was allowed by tlie trial judge.

The facts upon which the reasons for a new trial are dependent

appear in the opinion.

Argued at November Term, 1878, before Beasley, Chief

Justice, and Justices Woodhull and Reed.

For the rule, S. H. Grey.

Contra, A. C Scovel.

The opinion of the court .was delivered by

Reed, J. The main contention by the counsel of the de-

fendants is, that there was no power in the defendants, the city

of Cape May, to make a contract for the purchase of a steam

fire engine and extinguishers. If this is so, the contract in

question is ultra vires and invalid. In turning to the charter

of the defendants, {Pamph. L., 1 851, p. 112,) we find in sections

thirteen and eighteen the source of whatever power the de-

fendants possess relative to contracts like the one under con-

sideration. In section thirteen, among the powers conferred

upon the city council is the authority to pass ordinances for

the prevention and suppression of fires, and to appoint and

remove fire wardens, and, by ordinance, to prescribe the power

and duty of such fire wardens, and of the fire engineers and

firemen. The clause in section eighteen confers the right to

raise money by taxation for supporting the fire engine depart-

ment, There is nowhere a specific grant of power to purchase

engines and apparatus. The contention, therefore, is that

such power does not exist. But this contention is not tenable.

The rule that an express grant of power carries with it a

grant of those powers necessarily or fairly implied in or inci-
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dent to the power expressly granted, is indisputable. 1 Dillon

on Mun. Corp., § 55.

Tlie power to suppress fires, &c., would be nugatory without

the power to obtain the means by which the suppression can

be effected. The auth(n'ity to prescribe the power and duties

of firemen and fire engineers implies that there shall be appa-

ratus, in the management of which duties shall arise and

become the subject of municipal regulation. The power to

organize a fire department, unaccompanied with the power to

equip the department with apparatus, would be as futile as

the privilege of raising an army, without the power to provide

weapons or subsistence. The power to do either would imply

the power to effectuate the intent involved in the grant by the

execution of its incidents.

The contracts for the purchase of apparatus are clearly

among the incidents of the grant. The power to purchase

fire engines has been, in several states, sustained under the

authority of the city to make police regulations for public

safety, which, it is held, confers the power to take measures

for the prevention of fires. Whether the power to suppress

fires arises from the general safety clause of the charter, or

from express grant, it carries with it the right to purchase

fire engines. 1 Dillon on Mun. Corp., § 94. I therefore think

the power to purchase the engine and extinguishers was in the

defendants.

It is next objected that all the proceedings relative to the

purchase of them was by resolution and not by ordinance.

The contention is that, if the right to purchase the engine and

extinguishers flows from the grant respecting the suppressing

of fires, the method of legislation relative to the exercise of

express grant must he pursued in dealing with the incident.

I do not understand this to be the rule. The city can exer-

cise its power, either by resolution or ordinance, whenever it

is not restricted to a particular method. It is only in organ-

izing the department, in drafting a plan of government for it,

or in prescribing the manner of the election of its officers and
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their duty, that the charter requires that the common council

shall act by ordinance.

The requirement ceases there. The temporary and recur-

ring necessities of the department can be supplied by motion

and order. The employment of hands, the purchase of oil

or hose, the repair of houses or engines, and all the current

business incident to the management of the department, can

be transacted by resolution.

It is further insisted that no contract to purchase is proven.

This is urged upon the ground that the committee appointed

by the common council to purchase consisted of three mem-
bers, two of whom gave a written power to the third to make
the purchase according to the instruction of the common
council, and agreed that his action should be taken as the

action of the whole committee.

The third member, to whom the power was given, entered

into a contract to purchase, dated January 31st, 1874, by

which the plaintiffs were to furnish one Babcock fire engine.

No. 2, and ten fire extinguishers, in ninety days. The engine

was furnished within the time. The defendants say that the

third member of the committee has no power, because the

power granted to the committee of three could not be delegated.

The force of thLs objection is broken by the fact that the

common council, after the contract was entered into, upon its

terms being reported, ratified it. Whatever authority was

lacking originally, was supplied by the subsequent vote of

ratification. 8tory on Agency^ § 249 ; 1 Dillon on Mun. Corp.,

§386.

The rule to show cause is discharged, with costs.

JAMES A. WEIGHT ET AL. v. EMMA M. EEMINGTON.

1. A statute of the State of Illinois, which contains a provision that

" contracts may be made and liabilities incurred by a wife, and the

same enforced against her in the same manner as if she were unmar-

ried," empowers a married woman in that state to sign a note as surety

for her husband's debt.
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2. Such contract is not so in conflict with the general interest of the body

of the citizens of this state, or its public policy, as to afford a reason

for a non-enforcement of the contract here.

3. A threat made by a husband, through procurement of one of the

payees, that unless his wife signed such note he would poison himself,

and which threat was made to induce and did induce her to sign, does

not amount to duress, and is, in law, no defence to an action against

her upon such note.

4. Parol declarations made by the payee of a note to the maker, en-

dorser or guarantor thereof, at the time of the signing, to the effect

that such maker, endorser or guarantor would not be called upon to

pay the note, is not admissible in evidence, and is therefore no defence

to such action.

The statement of the case shows that this cause involved

the trial of two feigned issues framed to try the validity of

two judgments entered upou notes, with warrant to confess

judgment against the said Emma M, Remington. The said

notes were signed by Emma M. and her husband, S. Reming-

ton, at Chicago, and were payable at the same place. They

were made payable to the order of Kent & Keith, and were

endorsed by tiiem to the plaintiff after maturity. It appeared

on the trial that Emma M. signed these notes as surety for

her husband, S. Remington. To meet this, the plaintiff offered

in evidence the public laws of 1861, of 1869, and the revised

statutes of the year 1874, of the State of Illinois. Each con-

tained acts relative to married women, the most important

entitled "An act to revise the law in relation to husband and

wife." Rev., [III.) p. 576.

When the plaintiffs rested, a motion to non-suit was made,

on the ground that the laws of Illinois were not sufficiently

proved, and that it was not shown that there was no such law

in Illinois as the fifth section of the New Jersey married

woman's act. This motion was refused.

On the part of the defendant it was shown that, at the time

of making the notes, Emma had been separated from her

husband two or three months. It was proved that the hus-

band, to induce his wife to sign, threatened self-destruction by

taking poison unless she signed them. It was in evidence that

YOL. XII. D
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Keut, one of the j)ayees, aud his lawyer,' Rockwell, solicited

Mrs. Remino;toii to sign the notes. She swore that Kent said

to her that she would not be obliged to pay the notes. And
that he said to her that " all he wanted was my name as

security ; he would let Mr. Remington pay them afterward

;

Mr. Rockwell said that if he were I he would sign the notes

;

I would not be obliged to pay them ; Mr. Remington would

pay them by work."

The charge to the jury was as follows :

"Another ground of defence is, that these notes were signed

by her in consequence of threats, made by her husband, of self-

destruction unless she executed them, and that, having been

sigued under that compulsion, she insists that she is not liable.

This ground of defence resolves itself into two questions.

"First. If the threats were made by the procurement of Kent

& Keith, or their agent, Rockwell, to bring about the execu-

tion of the notes, and if they were operative in getting her

signature to the notes, it would amount to a legal defence to

this action.

" Second. If the threats were made without the knowledge

of Kent & Keith, or their agent, and were of such a character

aud made under such circumstances as might reasonably be

expected to take from the defendant the power of choosing

whether she would sign the notes or not, and she did, in fact,

sign them in that state of mind, and would not have signed

them at all but for such threats, you may, for the purposes of

this case, consider that she cannot be held liable for the pay-

ment of the notes. The burden of showing this is upon Mrs.

Remington."

In charging the jury about the third ground of defence,

the court said :
" There is another ground of defence, viz.,

that at the time of the execution of the notes, it was repre-

sented to Mrs. Remington, by Kent & Keith and their agent,

Mr. Rockwell, that the signing was a mere matter of form,

and she would not be held liable. If you believe that these

representations were made, and that the defendant signed the

notes on the faith of them, this is a good defence."
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A verdict was returned for the defendant, Emma.

This is the part of the state of the ease signed by the counsel

of the respective parties, which is material. The cause was

certified by the trial judge to this court for the advisory

opinion of this court upon a motion for a new trial.

Argued at November Term, 1878, before Beasley, Chief

Justice, and Justices Woodhull and Reed.

For the plaintiff, H. A. Drake.

For the defendant, R. S. Jenkins.

The opinion of the court was delivered by

Reed, J. The admission of the statutes of Illinois was

entirely proper under the provisions of section twenty-two of

our evidence act. Bev., p. 381. The last statute offered was

relied upon by the plaintiffs to show the validity of the con-

tract of married women in Illinois, the place of the making

and performing the same. The sixth section of the said act

—Rev. (III.,) 1874, p. 576—is as follows :
" Contracts may

be made and liabilities incurred by a wife, and the same en-

forced against her to the same extent and in the same manner

as if she were unmarried, but, except with the consent of her

husband, she may not enter into or carry on any partnership

business, unless her husband has abandoned or deserted her,

or is an idiot, or insane, or is confined in the penitentiary."

The proviso contained in the fifth section of our married

woman's act is absent from the Illinois statute, and there ap-

pears in the Latter no restriction upon the contractual ability

of the married woman to become endorser, surety or guarantor.

Subject to the exceptional instances of her engaging in part-

nership business, she is as unrestricted as a feme sole. There

can, therefore, be no question but that the contract was valid

by the law of Illinois.

It is, therefore, the duty of the courts of this state to re-

cognize and enforce it, unless it appears injurious to the inter-

ests of the state or of our citizens. But nothing approaching
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this result can be deduced solely from the fa'ct that the foreign

statute confers upon a married woman the power to make a

contract of suretyship.

That it would have been an act of legislative wisdom ta

have incorporated into the Illinois act a provision similar to

that in our own and the New York state married woman's

act, by which the married woman is restrained from assuming

a liability as surety, I think the testimony in this case demon-

strates. But whatever may be our opinion of the policy of

legislation beyond our state, we are bound by the principles

of comity to recognize its validity, unless it clearly contra-

venes the principles of public morality or attacks the interest

of the body of the citizens of our state. This does neither,

and there is no force in the objection taken upon this ground.

The next ground of contention by the defence at the trial

was relative to the effect of the acts of the husband, and also

of one of the payees and his attorney toward the married

woman before and at the time of signing these notes.

The court charged the jury, substantially, that if threats

were made by the husband, through the procurement of the

payees or their agent, that he, the husband, would kill him-

self unless she signed, and the threats were made for the pur-

pose of inducing, and did induce, her to sign the notes, then

the woman was not liable upon the notes. The court also

charged that even if the threats were made without the knowl-

edge of the payees, and were of such a character as to deprive

her of the power to choose whether she would or would not

sign, &c., then she was not liable. Both of the above instruc-

tions were given obviously upon the assumption that the facts

upon the existence of which they were predicated, showed

such a coercion of the will of the woman as to deprive her of

the power of volition, and so the contract was stripped,of an

essential element, namely, the assent of both parties to its

terms.

The common law, however, very early guarded the stability

of contracts by a rule which required the exercise of a much

higher degree of coercive force than here appears, before the
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question of want of the power of consent could be entertained

as a question of fact. The degree of restraint or terror to

wliich the party must be subjected, as a ground for avoiding

his contract, must rise to what the law recognized as duress,

and the statement of the grounds of such avoidance appears

in the earliest books of authority. Bae. Ahr., "Duress."

Tliese grounds were stated in the case of Sooy ads. State, 9

Vroom 329, and a repetition of them here would be profitless.

Tlie language in the opinion in that case, although used in

reference to the avoidance of a bond, is applicable to the avoid-

ance of any contract, sealed or unsealed.

In turning from the statement of what is essential to con-

stitute a defence upon the ground of duress, to the facts in

this case, it at once appears that they do not make a case

within the rule laid down relative to such defence. There

was no imprisonment of the woman or threat of imprisonment.

There was no threatened injury to her person.

The influence was, that her husband threatened not to in-

jure her, but to kill himself. It is true that there is the

statement in the books that duress to a wife will avoid a deed

made by the husband under that influence. Bac. Ahr.,

" Duress,'' B.

It may be that had tlie payees of the note or their agent

threatened to take the life of the husband unless the wife

signed the note, and she signed under the influence of the

terror excited by such threats, it would have avoided the con-

tract. But here the threats were made by the husband against

his own life. The maker and the object of the threats were

the same. Their execution was within his own power of

volition. The wife knew that no harm could come to him

except by his own act. The present case is utterly unlike an

instance of the presence of some overshadowing danger, un-

controllable by either the wife or the person endangered.

There is no trace of a doctrine that the threat of a husband

against himself will avoid the contract of his wife, or con-

versely, and such a rule would lead to an instability in that

class of contracts which would be vicious.
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I am unable to perceive that any duress, in the sense in

which the law has heretofore regarded it, exists in this case

either to the husband or through him to the wife.

It is true that the privilege which the law, iu many states,

lias conferred upon the married woman to contract with and

for the benefit of any one, including her husband, raises novel

questions.

And where the contract is for the husband's benefit in those

states where that is possible, the method by which the wife

was induced to enter into the contract will probably afford

frequent occasions for judicial supervision. But to break

down the rules of the common law in treating of the validity

of the contract of any ])erson whom the legislature has seen

fit to invest with an unfettered contracting ability, would lead

to confusion and uncertainty.

The avoidance of contracts upon the ground of undue in-

fluence where, although there is no duress, one of the parties

has taken advantage of the situation of the other, is a matter

of purely equitable cognizance, and can receive no recognition

in a court of law. 1 Chitty on Con. 273 ; 1 Story's Eq. Jur.,

§ 239.

I think there was no defence upon this part of the case.

The third ground of defence was, that at the time of the

execution of the notes, it was represented to Mrs. Remington

that the signing was a mere matter of form, and that she

would not be held liable. There is no rule better settled than

that evidence of contemporaneous parol declarations is inad-

missible to vary the terms of a written contract.

In the enforcement of this rule, there is often a strong

tendency to disregard its effect induced by a feeling of the in-

equity of holding a i>arty to the strict performance of an

agreement into which he has entered, upon an assurance that

it would not be enforced according to its terms. This feeling

has led courts sometimes to recognize the parol declaration,

upon the ground that it amounted to an equitable estoppel.

Notes to Duchess of Kingston's case, 3 Smith's Lead. Cas. 729.

But the rule of evidence that when the contract is reduced ta
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writing, the writing is the only evidence of the contract, ex-

cludes any evidence of the parol declarations.

The rule is recognized as a wholesome doctrine by which

men are enabled to place their agreements in a shape undis-

turbable by the uncertainty of oral testimony. The weight

of authority is overwhelming in favor of holding, in the lan-

guage of the American editors of the Duchess of Kingston's

case, that "a person who is so ill-advised as to execute a writ-

ten contract in reliance upon an assurance that it shall not be

literally enforced, must submit to the loss if he is deceived,

and cannot ask that a principle of great moment to the com-

munity shall be made to yield for the sake of relieving him

from the consequences of his indiscretion." See cases cited in

note, supra.

This rule prevails in equity as well as at law. Woollam v.

Hearn, 2 Lead. Cas. in Eq. {2>d. ed.) 679.

The rule is applied, in its entire rigor, to notes and bills.

2 Parsons on Notes and Bills 501 ; Meyer v. Beardsleyy 1

Vroom 236.

The Circuit Court is advised that no legal defence to the

notes in question was offered, and that the verdict should be

set aside.

STATE, BENJAMIN F. DAVIS, PKOSECUTOR, v. THE TOWN-

SHIP OF DELAWAEE.

1. Upon the hearing of a matter upon certiorari, to bring up proceedings

in bastardy, had in the Quarter Sessions, no error can be assigned that

a fact existed which is inconsistent with the record returned.

2. No extrinsic evidence can be received to show that the verdict of a

jury, in such proceeding in the Sessions, was taken by the crier in the

absence of the judges, when the record shows that such verdict waa

returned in court.

This was an appeal taken to the Court of Quarter Sessions

of Camden county, from an order made by two justices in a

bastardy proceeding. The cause was tried in the Sessions,
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before a jury. At the conclusion of the trial, the judges left

the room. Upon the return of the jury to render their ver-

dict, there was no judge or clerk present. Neither were the

counsel for the respective parties present. The crier took the

verdict of the jury. Upon this verdict, a judgment was duly

entered, and an order of filiation made.

From this judgment and order, the prosecutor desired to

be relieved, and for that purpose, has brought the proceedings

into this court.

Argued at February Terra, 1879, before Justices Van
Syckel and Reed.

For the prosecutors, T. H. Dudley.

For the townshij), A. C. Scovel.

The opinion of the court was delivered by

Reed, J. The evidence taken in this cause establishes,

beyond the possibility of contradiction, the fact already stated,

that the verdict was taken by the crier, when no judge of the

Court of Quarter Sessions was present, and in the absence of

clerk and counsel. Indeed, the existence of this state of facts

was not denied upon the argument. Nor^ as a result there-

from, can it be denied that the verdict so taken was entirely

invalid. It seems a profitless labor to discuss so obvious a

proposition.

A verdict is the answer of a jury given to the court con-

cerning the matters of fact committed to their trial and exami-

nation. 1 Sell. Prac, § 471.

A court is an incorporeal political being, which requires for

its existence the presence of the judges. Bern. Abr., "Courts."

A judge holding court may adjonrn the court to his lodgings,

and take the verdict there, and it will be good. 3 Black. Com.

377, note r.

The jury might find a privy verdict, given before one of

the judges after the court had arisen, but it was necessary

that the verdict should be confirmed by the jury in open
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court, before it could be recorded, and the jury could vary it

at any time before the announcement in open court. 1 Ai'ch.

Prac. 19S. If they vary it then, it is tantamount to no

verdict, so that, in fjict, the privy verdict is a nullity. 1 Sdl.

Prac. 472. This kind of verdict was only allowable in

civil cases, and Sir William Blackstone disapproves of it,

upon the ground that it affords an opportunity for the parties

to tamper with the jury.

No verdict, therefore, is valid unless given openly in court.

Sealed verdicts, handed to some officer of the court during

adjournment, which are tolerated in some of the states, are of

the same character as the privy verdict at common law. Pool

V. Sherwood, 6 Johns. 68 ; Lincoln v. Lincoln, 12 Gi'ay 45.

The strict rule of the common law is modified by our prac-

tice act, which permits the Circuit Court to order the clerk to

take a verdict, unless such order is dissented from by counsel.

Bev., p. 893, § 288.

Assuming that this court can notice the facts proven in this

case, the verdict would be held a nullity, and the judgment

and order based u})on it would be reversed.

But we encounter another question before an order for

reversal can be entered here. That question is whether we

can take cognizance of the fact that the alleged verdict was

not returned in court, when the record of the Quarter Sessions,

brought up by the writ, shows that it was returned in court.

The record contains the following: ''The jury, after being

charged by the court, retired, with Constable Job Norcross to

attend them. After a short absence, they returned into court,

and, being called, all appear and say that they have agreed

upon their verdict, and, by their foreman, do further say," &c.

The rule is, that a record imports such absolute verity that

no person against whom it is producible shall be permitted

to aver against it. And this rule is of equal force, whether

the record is involved directly or collaterally. Tiie leading

case upon this branch of estoppels is that of Rex v. Carlile,

2B.& Ad. 362.

The defendant had been convicted of a seditious libel, and
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brought a writ of error to the Queen's Bench, assigning for

error, in fact, that there was but one of the justices named

in the commission present when tlie jury gave their verdict.

On the record returned to the Queen's Bench, it appeared that

a sufficient number of the king's justices were present, and

the court held that it was not competent for the defendant to

question the fact so sjated.

The opinion of Lord Tenterden, in this case, contains all

the learning at that time in existence. Among other cases by

him cited is Molins v. Welden, 1 Keble 355. That was a writ

of error on a judgment in the Palace Court, said to be holden

before James, Duke of Ormond. The error assigned was,

that the court was not holden before the duke, but before his

deputy, and this was holden not assignable, being contrary to

the record.

In the case of Bowsse v. (Jannington, Cro. Jac. 244, the error

assigned was that one W. B., of Bradfield, was returned upon

the jury process, and that one W. B., of Metfield, who was

another person, and not returned, was sworn. And this was

held not assignable for error, because contrary to the record,

and the party estopped, for otherwise every record might be

brought into question upon such surmise.

Additional cases are to be found in the English notes to the

Dudiess of Kingston's case, 2 Smith's Lead. Cas. 648.

This is the rule which has always been enforced in this

state, in the review of proceedings before courts for the trial

of small causes, and in the Court of Common Pleas upon

appeal. Prall v. Waldron, 1 Penn. 145; Scott v. Beatty, 3

Zah. 256 ; Paterson, &c., P. P. Co. v. Ackerman, 4 Zab. 537.

We must therefore hold the record of the Court of Quarter

Sessions to be conclusive upon this point. This, of course,

deprives the prosecutor of the only ground upon whigh the

writ was taken, and shows that the writ was improvidently

allowed, and it must be dismissed, with costs. It is not within

the scope of the present discussion to examine the process for

relief in case of a repugnancy between the fact as it actually

exists and as it presumably exists by the record. That is dis-
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cussed by Mr. Powell {Appellant Proceedings, p. 108,) and

by Mr. Justice Johnson, in Pickett^s Heirs v. Legerwood, 7

Peters lU.
Writ dismissed.

JOB BACON ET AL., PEOSECUTOES, v. JAMES L. MULFOED,
COLLECTOE OF THE TOWNSHIP OF GEEENWICH.

An act which empowers a township to raise by tax such sums as may be

necessary for the building, rebuilding and repairing such wharf as

they own in the township, is invalid as an authority for an assessment,

when it appears that the township owns no wharf.

On certiorari.

This writ brings up an assessment of a tax made in the

township of Greenwich, in pursuance of a resolution passed

by the town meeting of the inhabitants of Greenwich town-

ship, held on March 14th, 1876. The following is the reso-

lution :

"Resolved, That the sum of $1500 be raised for the purpose

of building and constructing a wharf on Cohansey creek, at

the foot of the main street, in the township of Greenwich, and

that the township committee be authorized to contract with

any person or persons for the construction of the same."

This resolution was passed in supposed conformity with the

authority conferred by ati act passed in 1848. Pamph. L., p.

80. The first section of the act is as follows

:

"That the inhabitants of the township of Greenwich, in

the county of Cumberland, are hereby authorized and em-
powered, at their annual town meeting or any special meeting

duly held for that purpose, to raise by tax, in the same manner
as all other taxes are raised for township purposes, any sum
or sums of money that may be necessary for building, rebuild-

ing or repairing such wharf or wharves as they own in the
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township aforesaid, and also such sums of money as from time

to time may be required to keep the same in good repair."

Twenty -two writs were taken by persons assessed under the

above resolution, and by stij)ulation of counsel they are all to

be determined together, upon the testimony taken in one case.

The grounds taken against the legality of the assessment will

appear in the ojjinion.

Argued at June Term, 1878, before Justices Van Syckel,

Dixon and Reed.

For the plaintiffs, W. E. Fotter.

For the defendant, J. R. Hoagkmd

The opinion of the court was delivered by

Reed, J. The first objection taken to the assessment is,

that the act of 1848, upon which it rests, was rendered inope-

rative upon the adoption of paragraph twelve of the amended

constitution of 1875. The paragraph is this :
" Property shall

be assessed for taxes under general laws and by uniform rules,

according to its true value." The argument is that this as-

sessment is made under a special act, and for a purpose foreign

to the general powers of townships in this state, and that the

constitutional provision already mentioned, proprio vlgore, re-

pealed the statute. State, North Ward National Bank, pros.,

V. Newark, 10 Vroom 380. But the act does not provide for a

method of assessing property differing from the general law.

It only provides for an additional subject matter for township

regulation and expense. This results, it is true, in the impo-

sition of additional tax, but the property in the township is

assessed under the general tax law. No person is specially

exempted and no kind of property is specially relieved from

its burden. Under the diverse municipal charters in this

state, no two cities, probably, have identical departments of

government and methods and objects of municipal expendi-

ture. Each charter is, therefore, special in the same sense
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that this act is special. Each has its distinct object of public

expense, for which it is empowered to levy and collect assess-

ments. But so long as the tax is levied under general laws,

I do not understand that there is any infringement of this

paragraph, no matter v/hat the source or object of the levy

which is so imposed. The township tax, including the tax.

for the construction of this wharf, is imposed under the general

tax law of the state, in conformity with this paragraph of the

constitution.

The counsel for the prosecutors then urge that if the act of

1 848 is constitutional, there is yet no authority shown for the

imposition of this tax. The argument is, that the power to

raise money by taxation to be imposed upon the inhabitants

of Greenwich township is to raise money for a specific purpose,

namely, for the purpose of building or repairing such wharf

or wharves as the said inhabitants own in said township;

that the said inhabitants own no wharf in that township;

that therefore the object upon which the expenditure of this

money is to be made, does not exist.

If it be true, as a fact, that the inhabitants of the township

of Greenwich own no wharf in the township, it must be ad-

mitted that the condition upon which the power to assess,

under the act of 1848, was conferred, is absent. The power

is given upon the supposition that such wharf or wharves

exist. The non-existence of such wharf annuls the act.

Indeed, tlie position of both prosecutors and defendants

assumed the necessity of proving the existence of a wharf be-

longing to the township. The body of the testimony taken

in the cause is relative to the existence of such a wharf on

Cohansey creek, at the point where the township committee

had commenced to build the structure for which this tax is

said to be imposed.

It appears from the testimony that the point at which the

inhabitants of Greenwich township claim the existence of a

wharf is between two wharves now in existence on Cohansey

creek, and known as the upper and lower wharf. These

wharves appear to have existed, as to location, as far back as
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the memory of the oldest inhabitants. They were used by

the Shepherd family durhig all that time and treated by them

as their property. Between these wharves there existed,

until discontinued in 1838, a terminal point of a ferry across

Cohansey creek, between the town of Greenwich and a point

in the land of one Reeves, in the township of Fairfield. This

ferry had its origin in an act of the provincial legislature

passed in 1766. AUinson^s Laws 292.

This act was passed upon petition of the inhabitants of the

townships of Greenwich and Fairfield. It authorized the es-

tablishment of a ferry and fixed the rates thereof. It ap-

pointed the chosen freeholders of the two townships commis-

sioners to erect such wharves as should be necessary for said

ferry, with power to cause taxes to be levied for such ex-

penses, and with power to rent tlie said ferry.

Two years later an agreement was entered into by which

the chosen freeholders of said township did rent to John

Shepherd the said ferry for the term of nine hundred and

ninety-nine years.

Sheplierd covenanted to keep up, amend and repair the

wharves now erected and made pursuant to the above-recited

act. This agreement was rescinded by another agreement

made in 1838 by the parties who represented the original

covenantors. This ferry continued in operation until about

the time of the above rescission ; the landing-place during all

this time being between the two wharves. The boats were

reached by a series of logs or timbers bound together and

running from the shore down to low water mark. The slip

thus formed was twelve feet wide, and was fastened to an

abutment wliich stood next to the shore.

After the discontinuance of the ferry the slip fell to pieces,

so that in 1848, at the time of the passage of the act author-

izing the present tax,. there were none or very few of the

relics of that structure remaining. In fact, the ferry had been

considered as permanently abandoned.

The legislature in 1842, {Pamph. L., pp. 6, 7,) had, as ap-

pears from the preamble of the act, upon petition of the in-
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habitants of the several townsliips of Greenwich and Fair-

field that the said wharf was no longer necessary, repealed

the act erecting it.

The repeal of the act carried with it all right to charge for

ferriage or to tax for repairing wharves.

This continued until 1847, when an act was passed to em-

power the township of Greenwich to levy taxes for the pur-

pose of building a wharf upon the land claimed by said town-

ship, &c. This act was repealed the following year, and the

act of 1848, supra, substituted.

As we hav^e seen, this confers power upon the inhabitants

of Greenwich to expend money in building, rebuilding or re-

pairing such wharf or wharves as they own.

In determining the question of the existence of an object

upon which this tax can be expended, it is apparent that the

act of 1848 contains no grant of a right to build or erect

wharves. It was not even within the intention of the legis-

lature to determine whether such ownership of wharves ex-

isted. The legislature merely says, if you have wharves you

may repair or rebuild them through a tax which we authorize

you to levy.

Did such wharves exist at the time of the passage ? In

construing the meaning of the term " wharves," as used in the

act, I am unwilling to give it the narrow signification for

which the prosecutors contend. I do not think it is limited

to an actually existing artificial structure. It may indicate a

locality as well as a structure, if the locality is known as a

site designated for such a structure, or upon which such a

structure has existed, and so marked the location as having

once been or to be used for a landing-place.

But admitting this to be the legislative definition of the

term " wharves," I am not able to see in what way the town-

ship of Greenwich, or the public represented by the township

of Greenwich, owned, in any sense, such a place.

We have already alluded to the fact that the testimony dis-

closes the fact that the site of the old wharf was almost en-

tirely between high and low water mark. By a well-known
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line of cases decided since the passage of the original act of

1766, it is establislied that the title to such land is not in the

riparian owner, but in the king, before, and in the state since

the Revolution.

There was no power in the provincial legislature, therefore,

to grant any right in this soil. If the power existed, the re-

peal of the act in 1842 annulled the right, as it amounted

to a mere license, revocable at any time. Had a structure

which originally extended beyond high water mark been main-

tained, it would have carried the title of the riparian owner

with it, if the structure did not inierfere with the navigation

of the creek. Gough v. Bell, 2 Zab. 441 ; Stevens v. Paterson

and Newark R. R. Co., 5 Vroom 5.

But the original structure, being a mere raft of logs lying

on the ground, over which tl)e tidal waters rose and fell, did

not carry the high water mark, so far as appears in the testi-

mony, beyond the present line. If it did so, its dilapidation

and disappearance left the place as it was originally, with the

title in the state, below high water mark. And this was its

status in 1848.

Nor do I see that the township of Greenwich stands in any

better position relative to the land above high water mark.

The right of the township is, in the testimony, dependent upon

a dedication to the public. The dedication is alleged to arise

by a survey made to Phineas Chalkley, tiie return of which

by the surveyor is dated June 9th, 1743, and which was re-

corded by the council of West Jersey proprietors on the 5th

day of August, 1743, and is recorded at Burlington, Liber

A, folio 285. The survey contjiins a description of an acre

of land, and contains the following: "The said Clialkley only

reserves to himself a small part that joins to his lot—[describ-

ing it] ; the other part he doth give to the town of Greenwich

for a public landing, and privilege of all the town." The

place leading to the old wharf is alleged to be within the last-

mentioned tract. But the insertion of the clause granting a

part of the tract included in the return could not conclude

Chalkley, unless there was some extrinsic recognition of tiie
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binding force of such clause. The return of the surveyor who
is to set off a portion of land to a party who holds a warrant,

is intended to indicate the locality of the tract which is to he

appropriated in severalty to the holder of the warrant. The
history of these surveys is fully recapitulated in Estell v.

Bricksburg Land and Improvement Co., 6 Vroom 235. The
recorded return is not a conveyance, but an acknowledgment

by the owners of the property in common that a certain portion

of the joint estate has been assigned to one of the original

proprietors, or to an assignee of such proprietor, to hold in

severalty. It is apparent, therefore, that the incorporation

into the description, by the deputy surveyor, of the part set

off of a grant to a third party, is without any validity as a

conveyance.

Nor would it operate as a dedication, not being the act of

the owner of the land, unless recognized by some word or act

which shows an intention to devote the part to the use of the

public. Now nothing appears to show that Chalkley ever did

anything which recognizes the grant of this to the public. No
allusion is made to it by any deed by Chalkley or his grantees,

so far as appears in the cause.

Nor can the user of a small part of the tract as a terminus

of the old ferry amount to a dedication of such to the public

use as a landing. The use in itself cannot constitute a dedi-

cation. O'Neill V. Annett, 3 Dutcher 290. Nor is such use

connected with the survey in such a way as to imply that the

owner of the land adopted the clause in the latter, which

grants the land for a landing. But even if the dedication by

Chalkley was effective, I do not see how a Avharf can be

erected. The grant was that a certain tract of land, contigu-

ous to the creek, could be used by the inhabitants of the town

of Greenwich as a public landing. Now this may imply the

right to attach a wharf to the land, and level up and grade,

and do all that is essential to utilize the ground as a landing

place, but it could confer no right to build a structure out

beyond high water mark. The idea of a wharf stopping at

high water is almost inconceivable, and it certainly was not

YOL. XII. E
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within the understanding of any of the parties interested in

the present structure. The old wharf was not so built, and

the present is not proposed to be so built. The difficulty would

still remain that, without a grant from the state, or its repre-

sentatives, there exists no right to erect a wharf, and the town-

ship of Greenwich is not the owner of any such structure or

locality. The conclusion thus reached is not unsatisfactory

upon what is conceived to be grounds of public policy. The

proprietorship of a wharf is not usually within the scope of

township regulation and government. The demand for a

public wharf is not urgent where (as appears here) the citizens

of this township, now, for the first time, attempt to exercise a

right conferred thirty years ago.

The assessment is set aside, with costs.

THE MAYOR AND COMMON COUNCIL OF JERSEY CITY v.

THE MORRIS CANAL AND BANKING COMPANY AND
THE LEHIGH VALLEY RAILROAD COMPANY.

The charter of Jei-sey City provides that the owner or occupier of any

house, lot, or tenement where water shall be taken, shall each be liable

for the payment of the prices fixed by the board of public works

for the use of water. The city, for its own convenience, placed a

meter on the lands of the defendants, for the purpose of measuring

the water flowing through a main in the street. The defendants did

not use any of the water flowing through the meter. In an action to

recover the price of water flowing through and measured by the meter,

which was furnished to and used by third persons, on other premises,

which was taken by them from the main below the lot where the

meter was located, held—
1. That, independent of a statutory provision making the owner of lands

fronting on a street on which water is supplied, liable to assessment

under a system of taxation for paying the expenses of bringing water

into the city, the obligation to pay water rates will arise only on a

contract, express or implied, from the circumstances under which

water is furnished.
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2. That, under the charter of Jersey City, water is taken, within the

meaning of the section referred to, at the place where it is delivered

for use, and not at the place where it is measured.

3. That the defendants are not liable for the price of water furnished by

the city to third persons, and on their credit, which was taken from

the main below the place where the meter was located, and used by

such third persons, on other premises, not belonging to the defendants.

In assumpsit. On rule to show cause why a verdict for the

plaintiff should not be set aside.

Argued at June Term, 1878, before Beasley, Chief Jus-

tice, and Justices Depue and Scudder.

For the rule, /. F. Randolph and T. N. Mc Carter,

Contra, Leon Abbett.

The opinion of the court was delivered by

Depue, J. This action was brought by the city against

the defendants, under the eighty-first section of the city char-

ter, passed March 31st, 1871. Pamph. L., p. 1131. The sec-

tion, so far as is material, is in the following words :
" That

the said board of public works shall regulate the distribution

and use of the water in all places and for all purposes, where

the same may be required, and from time to time shall fix

the prices for the use thereof and the times of payment, and
may erect such number of public hydrants, and in such places,

as they shall see fit, and direct in what manner and for what
purpose the same shall be used; all of which they may change

at their discretion ; and the owner or occupier of any house,

lot, or tenement where water shall be taken, shall each be

liable for the payment of the price so fixed; and the said

board shall also, from time to time, fix a sum, to be assessed

annually, upon all vacant lots, and lots with buildings thereon,

in which Passaic water is not taken, if the same are situated

upon any road, street, avenue, alley, or court, through or in
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which pipes for distributing the water are laid, which prices

and sums so fixed and assessed shall be denominated water

rents."

The suit is not brought against the defendants as the owners

of lots situate on a street through which water pipes are laid,

for the sums assessable on such premises as water rents, where

the water is not taken. It is founded on a demand for water

taken during the years 1875 and 1876, and the verdict is for

the same at the rates chargeable for water actually taken.

The water, in fact, was drawn and used by the firm of Can-

field & Co., without the direction, consent, or knowledge of

the defendants, and they received no benefit from its use. It

was charged on the books of the water board to Canfield &
Co., and they were the only persons known to the city officials

in connection therewith.

The question for examination is whether, under tire facts in

evidence at the trial, the defendants are such owners as, by

force of the section quoted, are liable for water furnished

to, and used by third persons, without their knowledge or

consent.

The defendants were owners of a lot of land lying on tide

water, on the south side of Essex street, in front of which

they had constructed a wharf. Tlie lands on the north side

of Essex street were owned by the American Coal Company,

which had also constructed a wharf in front of their prem-

ises. Canfield & Co. were lessees of both wharves, under

leases from their respective owners, made to Quintard & Co.,

under whom Canfield & Co. were sub-lessees. The city laid

a water main on the middle line of Essex street, as far as the

line of the bulkhead ; from that point, the main was diverted

to the extreme north side of the street, and was carried down

there to the front of the dock of the coal company^ The

water charged for was obtained by Canfield & Co. from three

hydrants and a tank, located on the northerly side of the

street, in front of the wharf owned by the coal company, and

below the line of the bulkhead. It did not appear in the

case that any portion of the water was used by Canfield &
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Co. for any purpose immediately connected with the dock

property leased of the defendants, and the location of the

main below the bulkhead, and of the hydrants and the tank

on the extreme northerly side of the street, indicated the con-

trary to be the case. Indeed, the counsel of the plaintiff does

not rely for a recovery on the ground that the water was used

by the defendants' tenant for the beneficial enjoyment of the

premises demised by them. He puts his right of action

exclusively on the fact that the meter by which the water

flowing through the main was measured, was located on the

defendant's lands.

The meter was located on the defendants' lands just outside

of the line of the street, and above the line of the bulkhead.

All the water flowing through the main was carried through

and measured by this meter by means of a pipe leading from

the main to the meter, and then immediately carried back to

the main by means of another connecting pipe. The plain-

tiffs' counsel contends that the water is taken, within the

meaning of the city charter, when it passes through the meter,

and that the owner of the lands on which the meter is placed

is the owner of " any house, lot or tenement where water shall

be taken," so as " to be liable for the payment of the price so

fixed." I am unwilling to adopt this construction of the sec-

tion in question. The quantity of water used must undoubt-

edly be determined by the registry of the meter, and in the

absence of satisfactory evidence that its measurement is erro-

neous, its conclusions must be accepted as the correct measure-

ment of the quantity consumed. But independent of a

statutory provision making the owners of lands fronting on a

street on which water is supplied, liable to assessment under

a system of taxation for providing the means to defray the

expenses of bringing water into a city, the obligation to pay

water rates will arise only upon a contract express or implied.

Such a contract will arise from the actual use of water by the

party sought to be charged, and may be implied from the cir-

cumstances under which it was furnished, though used by
others. This distinction is recognized in the section quoted.
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It provides for assessiueuts, at one rate," upon vacant lots

and lots with buildings thereon in which Passaic water' is not

taken/' and for rates graduated by the quantity of water

taken, the distribution and use of which the board of public

works is authorized to regulate, and from time to time to " fix

the prices for the use thereof, and the times of payment."

The action being brought not for tlie rates assessable on

lands in cases where water is not taken, but for the price of

water used, the city, if it can recover, must do so on the basis

of a contract with the defendants for the payment thereof^

express or implied. The case does not present any circum-

stances from which such an undertaking on the part of the

defendants can be implied. The meter was the property of

the city and under its control. It remained on the defend-

ants' lands, for the exclusive benefit of the city, as a con-

venient point to measure the water flowing through the main.

The water, the price of which was sued for, was furnished to

Canfield & Co. on their credit, and was taken by them out of

the main for use at places which were not on the plaintiffs*

lands, and the price was charged to that firm on the books of

the water board. The payment on account was also made by

them. Whatever contract for payment existed was a contract

exclusively with that firm.

As between the city and Canfield & Co., the meter may be

regarded as the place at which the water was taken, so far as

the ascertainment of quantity is concerned. But in the sense

which is material in this case, the water was not taken at that

point. In its usual signification, the word taken implies a

transfer of possession, dominion or control. A thing is not

taken unless such a change of status is effected. In trespass,

trover or replevin the taking is not acconiplislied until the

goods are within the ])0wer or control of the defendant. A
devisee takes under a \yill only when the possession and con-

trol of the devisor has ceased. After the water was measured

in the meter it flowed back into the city's main and continued

within its control. If, in fact, the city did not exercise con-

trol over it after it passed the meter, it did so of its owa
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volition, for the reason that its employes chose to adopt this

method of measurement wiiile the water was in transit, and

before it reached the place where it was to be delivered for

use. At the latter place the water was taken, within the

meaning of the city charter.

Nor was the notice of December 8th, 1875, an admission

of an antecedent contract on the part of the defendants. It

was given simply as a means of precaution to avoid the pos-

sibility of a claim by the city in the future, on the grounds on

which this action was endeavored to be supi)orted.

The verdict should be set aside.

STATE, THE NOETH HUDSON COUNTY EAILWAY COM-

PANY, PEOSECUTOES, v. THE MAYOE AND COMMON
COUNCIL OF THE CITY OF HOBOKEN.

1. A municipal corporation, under the ordinary powers of local govern-

ment, may pass ordinances requiring a horse railroad company, in-

corporated by the legislature, and having its rails down and in use

through the streets, under legislative sanction, to make its tracks con-

form to grade; to keep in repair the space between the rails; to

remove snow, and the like. Such regulations do not appreciably

interfere with the franchises of the company, and the legislature is

presumed to have intended, when it authorized the use of the public

streets for such purposes, that its grantee should hold its privileges

subject to such regulations as are reasonably necessary for the common

use of the streets for a street railway, and for ordinary travel.

2. But a municipal corporation has no power to require a horse railway

company, having its rails down and in use, under the act incorporating

it, to take out a license and pay a license fee as a means of taxation,

unless power is given to the city to resort to licenses and license fees

for revenue purposes. A provision in its charter, granting power "to

license and regulate," does not authorize the city to exact license fees

for revenue purposes.

8. A power to license, when specially given in the charter of a city, is

nevertheless a police power. The exaction of license fees for revenue

purposes is the exercise of the power of taxation.

4. The distinction between the power to license as a police regulation

and the same power as a revenue measure is of the utmost importance.
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If granted with a view to revenue, the amount ofthe tax, if not limited

by the charter, is in the discretion and judgment of the municipal

authorities ; if given as a police power, it must be exercised as a means

of regulation only, and cannot be used as a source of revenue.

5. The city of Hoboken has no power under its charter, by ordinance, to

compel the North Hudson County Railway Company to take out

licenses and pay an annual license fee of $15 for every one-horse car

and $25 for every two-horse car which the company shall run upon its

tracks.

Ou certiorari. In matter of city ordinances.

This writ brings up for review four ordinances of the mayor

and common council of Hoboken, adopted on these respective

dates: July 27th, 1861 ; December 5th, 1861 ; November 9th,

1875, and July 3d, 1877. The first-named ordinance contains

ten sections, the major part of which was devoted to prescrib-

ing the mode in which street railways should be laid, and how

the cars should be run. One section provided for a license,

and fixed the license fee to be paid. This ordinance was

amended by the subsequent ordinances.

The argument of the counsel of the prosecutor was directed

to the validity of the parts of these ordinances which require

the taking out of the licenses and the payment of license fees.

The sections on this subject, as they now stand, after the

amendment uf July 3d, 1877, are in the following words

:

"1. It shall be the duty of any person or persons, or cor-

poration, ami also of every company which has heretofore laid

or shall hereafter lay rails through any of the streets of the

city of Hoboken, for the purpose of running horse cars thereon,

to pay yearly and every year to the corporation of Hoboken

the sum of $15 for every one-horse ciir, and $25 for every

two-horse car which they shall run or cause to be run on such

tracks, as a license fee.

" 2. If any one-horse car or two-horse car shall be run

upon any track within this city without a license having been

first obtained for that purpose, the owner or owners of such

car shall be liable to the payment of a penalty of $5 for
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every time such car shall be run without such license as

aforesaid."

The prosecutor has refused to take out the licenses required

by the ordinances on two grounds. First, that the city had

no fight to require the company to do so ; and second, that if

the city had such right, the money required to be paid to

procure the licenses was an oppressive exaction and tax upon

the prosecutor, which the city had no power to impose, and

said ordinances were unreasonable and void. Actions have

been brought for the penalties consequent on such refusal,

which are still pending.

Argued at November Term, 1878, before Justices Dal-
EiMPLE, Depue and Scudder.

For the plaintiff, R. Gilchrist.

For the defendant, /. C. Besson.

The opinion of the court was delivered by

Depue, J. Tiie North Hudson County Railway Company
was incorporated originally under the name of the Hoboken

and Weehawken Passenger Railway Company. Pamph. L.

1860, p. 63. It acquired its present corporate name by the

act of 1865. Pamph. L., p. 606. By several acts of the

legislature, numbering twenty in all, each of the average length

of acts granting corporate privileges, it became invested with

all the franchises, powers, privileges and property of the

Hoboken and Weehawken Horse Railroad Company, the

West Hoboken and Hoboken Passenger Railway Company,

the Jersey City and Hoboken Horse Railroad Company, and

the Hoboken and Hudson City Horse Car Railroad Company,

and, so far as the city of Hoboken is concerned, with the

franchises of the Bergen Turnpike Company, besides having

additional franchises granted to it in its present corporate name.

The statement of the case agreed on, and the information con-
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tained on the map used at the argument, make an extended

statement of the foregoing legislation unnecessary.

Under these legislative privileges, twelve and three-quarters

miles of railway have been constructed, of which four and

three-quarters miles are within the city of Hoboken. No
consent of the city was prescribed in any of these acts as a

condition on which the prosecutor or any of the several cor-

porations it represents, were to be permitted to lay theu* tracks

and enjoy the franchises granted.

By the act of 1874, the prosecutor was authorized to keep,

maintain, and operate, in its own name and right, the various

Imes of street railways which were laid and operated by itself,

or either of said companies, and to take the tolls and fares

that either of said companies might have taken. Pamph. L.,

p. 1266, § 2. All of the prosecutor's tracks and railroads in

Hoboken were laid before the act of 1874, either by the

prosecutor or its said predecessors, except the tracks " neces-

sary and convenient to reach the elevator then in course of

construction," which were laid under the second proviso and

exception in tlie third section of that act. The tracks neces-

sary to reacii the elevator were laid througii Ferry street,

above its junction with Newark avenue, and for a short dis-

tance through Paterson avenue ; but the consent of the city

to the laying of such tracks along any street or higiiway was

not required, where they were necessary or convenient to reach

the elevator then being constructed. Pamph. L., p. 1266, § 3.

The result of tiiis legislation is that the prosecutor holds

its franchises as a carrier of passengers, and is authorized to

keep, maintain, and use its tracks for that purpose, by express

legislative sanction. The question is, how far, and under

what circumstances a municipal corporation, in virtue of its

corporate powers, may regulate the enjoyment of, and impose

conditions on the exercise of the franchises of a private' cor-

poration specially conferred on it by the legislature.

A municipal corporation, under the ordinary powers of

local government, in virtue of its control over its streets, may
adopt reasonable regulations for the government of the city,
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for the preservatiou and safety of its streets, and for the

maintenance of good order. The provisions in these ordi-

nances, requiring the tracks to conform to grade, and to be

laid under the direction of the street commissioner ; for keep-

ing in repair the space within the rails; requiring bells to

give warning of the approacii of the cars
;
providing for the

removal of snow, and the like, are of the character of regu-

lations which may be adopted, and, if reasonable, are valid.

Such regulations do not appreciably interfere with the exer-

cise of its franciiise by a corporation having the franchise to

use the public streets for its business ; they are necessary for

the good government of the city, and the legislature is pre-

sumed to have intended, when it authorized the use of the

public streets for such purposes, that its grantee should hold

its privileges subject to such regulations as are reasonably

necessary for the common use of the streets for the purposes

of a street railway, and for ordinary travel.

But an ordinance requiring a license as the condition under

which a railway company shall be permitted to run its cars,

and exacting a license fee therefor, is quite a different thing.

Its effect is to interdict the enjoyment, by the company, of its

franchises, except on terms and conditions which the legisla-

ture, in its charter, has not imposed. The legal definition of

a license is a right given by some competent authority to do

an act which, without such authority, would be illegal. Bou-

vier Law Die, tit. "License." The prosecutor did not need

any authority from the city goverment to legalize the running

of cars and operating its railroad. Adequate authority for

that purpose was derived from the several acts of the legisla-

ture relating to this company. If the city has power to im-

pose a new and additional condition under which the company

shall be permitted to do what the legislature has expressly

authorized it to do, the power of the city in the premises must

be found in some provision in its charter expressly empower-

ing it to impose such conditions on corporations situate as this

corporation is—corporations having special privileges to oper-
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ate street railroads without any license or -permission of the

city authorities being required.

The city claims the power to compel the prosecutor to take

out licenses for each of its cars, and to pay therefor the pre-

scribed license fees, under the eleventh section of the supple-

ment to the city charter, approved March 15tii, 1861, [Pamph.

L., p. 526,) and under the second section of the supplement

of 1866. Famph. L., p. 1046.

The eleventh section of tiie supplement to the city charter

of 1861 provides: "That it shall be lawful for the council,

by general ordinance, to grant permission to any person or

persons, or corporation, to lay railroad tracks and run rail

cars thereon, in or over any street or highway within said

city, under such licenses, conditions, and restrictions as the

said council may think proper, and to alter, change, or revoke

the same at pleasure
;
provided that no such grant or permis-

sion shall be made or given until a majority of the property

owners along the line of such street or highway shall have

first given their consent, in writing, for such railway track to

be laid."

It is manifest that this section is inapplicable to the prose-

cutor. It provides for a grant by the common council, by

general ordinance of permission, to any person or persons, or

corporation, to lay railroad tracks and run rail cars thereon,

in or over any highway or street of the city. The purpose

of this provision was to enable the city to confer the privilege

of such use of its streets on private individuals or corpora-

tions engaged in manufacturing or other business, for their

own private use. It gave no power to take tolls, or to engage

in the carrying business, and it required the consent of adja-

cent owners to the laying of tracks. The conditions and

restrictions the common council was authorized to impose,

were those which should be annexed to such a grant, and

would apply only to individuals and corporations holding

their right to lay rails under a grant from the common coun-

cil. This is plainly implied in the use of the words "condi-

tions and restrictions," which import simply a qualification or
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limitation of the gift to which they are annexed. The lan-

guage of the section is entirely inapplicable to a corporation

possessing its franchises, and its power to lay rails, under an

authority derived from another source, as from the legislature.

This, evidently, was the construction of this section by this

court in State v. Hoboken, 1 Vfoom 225. The observations

of the learned judge who delivered the opinion of the court

in that case, with regard to the prospective operation of the

section, had reference to the fact that the Hoboken and Wee-

hawken company had once obtained a grant of this kind from

the city, which had been superseded by a subsequent grant by

the legislature. This prosecutor has no subsisting grant of a

privilege in this respect from the city. It needs none. Its

rails are down and in use, under legislative sanction. Mayor,

&c., of Jersey City v. J. C. c& B. R. Co., 5 C. E. Gh-een 360.

If the city has the power contended for, it must have been

derived from the second section of the supplement to the city

charter of 1866. That section gives the common council

power to pass ordinances "to license and regulate cartmen,

hackmen, auctioneers, common criers, hawkers, peddlers, junk-

shop dealers, junk dealers, venders, porters, hucksters, city

railroad cars, dealers in second-hand articles, and scavengers,

and to fix the rate of compensation to be allowed to them,

and to prohibit unlicensed persons from acting in such capaci-

ties, and to locate, regulate, and remove slaughter-houses and

petroleum refineries."

This section may liave force and effect, if taken in connec-

tion with that part of the city charter just considered, so as

to authorize the common council to license such railroad cars

as are run under grants made by the city ; but it is by no

means clear that it should be construed to be effective against

a corporation having in its charter special powers to lay rails

and operate its railroad. The power to license is the power

to make legal, acts which would otherwise be unlawful ; and,

as a police power, it incidentally includes the authority to

prescribe the qualifications and restrict the number of persons

who shall engage in the business or occupations to be licensed,
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and thus to limit the extent to which such business shall be

prosecuted. As against a corporation endowed by the legisla-

ture with the privilege of conducting the business for which

it was incorporated, as its managers should judge prudent,

authority lodged in another body to supervise its business and

abridge its capacity to conduct it, must necessarily tend to

impair the franchises it holds under its incorporating act.

The charter of a city is, in its nature, a general law in force

within the corporate limits, and no canon of construction is

more firmly established than that a general statute will not

supersede or repeal a statute conferring special privileges,

unless there be clear language expressive of such an intent.

The charter of a private corporation created for purposes of

business or trade, will not be modified, altered, or impaired

by a statute creating a public municipal corporation, unless

the intent to effectuate that purpose is plainly to be deduced

from the language employed by the legislature. State v. Jersey

City, 5 Dutcher 170. The charter privileges of the prosecutor

may stand in their entirety, and this section of the city charter

may still have effect. Construed in connection with the elev-

enth section of the supplement of 1861, it is not necessa-

rily brought in conflict with the special rights and privileges

granted to the prosecutor in its incorporating acts.

But if it be assumed that under this section the city may
compel the prosecutor to take out licenses, the license fees im-

posed by these ordinances are not such as lawfully may be

exacted.

The distinction between the power of taxation for revenue

and police powers which are granted for the maintenance of

order and the administration of the internal affairs of a munici-

pality, is pointed out in State, Benson, pros., v. Hoboken, 4

Vroom 280. Under a power simply to regulate, an ordinance

cannot be passed to tax for revenue purposes. In the course

of the administration of such a power the public treasury may

be incidentally benefited by the imposition of fines and penal-

ties, but in all such cases it must appear that the means adopted

are such as are reasonably necessary to accomplish the purpose
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of a regulation. Under such a power the riglit of taxation for

raising revenue is not conferred. In State v. Hoboken, suj/ra,

an ordinance requiring the owner of a lot abutting on a street

to pay for a permit to erect a vault in the street the sum of

twenty cents for every square foot of space occupied by such

vault, if attached to a private house, and forty cents if attached

to a shop or store, or if used for business [)urposes, was held

to be illegal under a charter authorizing the city to ])ass ordi-

nances to regulate the building of vaults. In Kip v. City of

Paterson, 2 Dutcher 298, an ordinance requiring all persons

who should sell hay or other produce within city limits to pay

a fee of five cents, was held to be without warrant of law

under a charter empowering the city council to pass ordinances

for regulating the general police of the city. In Dunham v.

Trustees of Rochester, 5 Cow. 462, an ordinance requiring

hucksters and others to take out a license, and to be taxed

therefor a sum from $5 to $30, at the discretion of the presi-

dent of the council, was held to be invalid under an act of

incorporation which authorized the trustees of the village to

make such prudential by-laws, rules and regulations as they

might deem proper, relative to taverns, gin shops and huckster

shops. A charter granting power to make regulations as to

the use of omnibusses and stage coaches for the transportation

of persons for hire, does not authorize an ordinance requiring

a license and the payment of license fees ranging from $1 to

$25 ; such a requisition of money operating as a direct tax

upon the vehicle used. Com. v. Stodder, 2 Cash. 562.

Nor can the authority of a municipal cor[)oration to exercise

what, in substance, is the power of taxation, be deduced from

a grant of power to license specifically. A power to license

is of the same nature as a power to regulate. Under a charter

authorizing the regulation of a business or occupation, an or-

dinance compelling persons engaged in such business or occu-

pation to take out licenses may be adopted if a license is an

appropriate method of regulating the prosecution of the busi-

ness. Burroughs on Taxation 392. And if the power to

license is given in express words, it nevertheless is included
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in the classification of police powers. The exaction of a license

fee for revenue purposes is clearly an exercise of the power of

taxation, and cannot be sustained, unless the charter plainly

shows an intent to confer that power. Cooley on Const. lAm.

201 ; 1 Dillon on Mun. Corp., § 291. An act incorporating

a city, which gives the city court exclusive jurisdiction to

license inn-keepers within the city limits, does not authorize

the imposition of a tax on inn -keepers for the license issued.

Freeholders of Essex v. Barber, 2 Hoist. 64. The decisions of

the courts speak with almost entire unanimity in denial of

the ability of municipal governments to use the power of

licensing as a revenue measure, unless a legislative intent is

manifested that such power may be used for that purpose.

The cases cited by the defendants' counsel do not establish a

different doctrine. In Boston v. Schaffer, 9 Pick. 415, th^

power to exact money for a license was derived from tlie

words of the charter, and a legislative construction put on

them in another statute. In Chilvers v. People, 11 Mich.

43, a license fee for a ferry privilege, with a view to revenue,

was sustained on the ground that the city charter authorized

the common council to direct the manner of issuing and reg-

istering the license, and "to prescribe the sum to be paid

therefor into the treasury of the corporation." The court

expressly held that these last words, " to prescribe the sum of

money to be paid therefor into the treasury of the corpora-

tion," showed a clear intent to make licenses a source of

revenue to the city. In Frankford, &g.. Railway Co. v. City

of Philadelphia, 58 Penna. St. 119, the ordinance under review,

requiring passenger cars to be licensed, and the payment of a

stipulated sum for each car, was passed under a charter which

authorized the city council to issue the licenses, " and to charge

a reasonable annual or other sum therefor." The only (jues-

tions considered by the court were, whether this provision in

the charter applied to passenger railway cars, and whether

the license fee prescribed was reasonable in amount. The

later case, in the same court, was decided upon a similar or-
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dinaiice passed iiiuler the same charter. Johnson v. Philadel-

phia, 60 Pemia. St. 445.

The distinction between the power to license, as a police

regulation, and the same power when conferred for revenue

purposes, is of the utmost importance. If the power be granted

with a view to revenue, the amount of. the tax, if not limited

by the charter, is left to the discretion and judgment of the

municipal authorities; but if it be given as a police power for

regulation merely, a much narrower construction is adopted

;

the power must then be exercised as a means of regulation,

and cannot be used as a source of revenue. Cooley on Taxa-

tion 408 ; Cooley on Const. lAm. 201.

What license fee may be exacted under the power of licen-

sing, as a mere police power, is a subject on which there is a

diversity of views. Chief Justice Cooley places it within the

limit of the necessary or probable expense of issuing the

license, and of inspecting and regulating the business the

license covers. Cooley on Taxation 408. Judge Dillon makes

a distinction between useful trades and employments and

amusements, exhibitions, &c. ; with regard to the former, he

says, under a power to license the limit is a reasonable fee for

the license and the labor attending its issue ; but with respect

to the latter, the authority of the corporation as to the amount
of the charges, has been regarded as greater than in relation to

trades and occupations. 1 Dillon on 3£un. Corp., § 291. But
both these eminent jurists agree that a fee exacted under a

grant of power to license, which exceeds in amount the limi-

tation they adopt, is unwarranted and illegal, unless there be

superadded words evincing a legislative intent that the power
may be applied as a mode of taxation.

The authority to license granted to the city by the second

section of the supplement of 1866, is plainly a grant of that

power for mere police purposes. It is given solely in the

words " to license and regulate," from which it must be in-

tended that regulation is the object, unless there be something

in the language of the grant, or in the circumstances under

which it was made, indicating with sufficient certainty that

Vol. XII. F
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the raising of revenue by means thereof was contemplated.

Cooley on Taxation 408. There is no language in this charter

indicative of such an intent, nor anything from which it may

be inferred that the city was autliorized to resort to taxation

for revenue, to other subjects of taxation than such as are usually

the subjects of taxation. Fnrthermore, the collocation of

trades and employments in the same connection indicates that

regulation and not taxation was the object contemplated.

It is also equally clear that taxation and not regulation was

the motive that induced the adoption of these ordinances. A
fee of $1 is provided for as tlie cost of issuing the license, and

in addition thereto a license fee is imposed of $15 for every

one-horse car, and $25 for every two-horse car which shall be

run. The sum payable by the prosecutor under this tariff of

charges, appears by the testimony to be $1745 annually.

There is nothing made apparent in the case to show that this

sum would be a reasonable compensation for inspecting and

regulating the company's business. Indeed the ordinance, in

its several parts, specifically provides for the doing by the com-

pany of almost everything that can be regarded as a regulation

of its business; and adequate penalties may be imposed for

defaults in that respect. For the sum of money to be paid as

license fees the company gets nothing but a license to run its

cars, a privilege it j)0ssesses under its legislative grants with-

out the consent of the city. A license fee beyond the reason-

able fee for issuing the licenses imposed under such circum-

stances, is taxation for revenue purposes, and is not the legiti-

mate exercise of the power of licensing under the authority

given to a city for police purposes. Mayor, &c., v. Second

Av. R. R. Co., 32 N. F. 261.

Following the precedent established in State v. Jersey City,

5 Dutcher 170, the prosecutor is entitled to have the ordinance,

so far as it affects it, set aside on certiorari.
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STATE, THE BOARD OF CHOSEN FREEHOLDERS OF THE
COUNTY OF HUDSON, PROSECUTORS, v. THE PATER-

SON AVENUE AND SECAUCUS ROAD COMMISSIONERS.

STATE, HAGEN, PROSECUTOR, v. THE SAME.

1. The legislature has the power to put upon a municipal corporation a

portion or the whole of the expenses of a public improvement within

its limits, either before it is undertaken or after its completion.

2. An act directing an assessment for public improvements upon all

lands and real estate which, " in the opinion of the commissioners, or

a majority of them, shall be benefited, in proportion to the benefit

received," is valid.

3. The legislature may limit the area of assessment for a public improve-

ment; it need not include the whole territory benefited by the im-

provement
;
provided that the assessment upon such lands as are

within the prescribed limits is restricted to the amount of benefit re-

ceived by them.

4. It is essential to the validity of an assessment for benefits that the land

owners have notice, legal or constructive, of the meeting of the com-

missioners by whom the assessment is made, and an opportunity of

being heard before them. It is not sufiicient that they have notice

of the hearing before the court on an application for the confirmation

of the report of the commissioners.

On certiorari. In matter of the improvement of Paterson

avenue and the Secaucus road, in the county of Hudson.

Argued at November Term, 1878, before Justices Dal-

'REMPLE, DepUE and SCUDDER.

For the prosecutors, J. H, Lippincott and J. Flemming.

For tlie defendants, /. D. Bedle.

The opinion of the court was delivered by

Depue, J. By the act of 1869 three commissioners were

appointed to regulate, grade, open, widen, flag, curb, gutter,

pave and repair Paterson avenue, from the westerly line of

the Paterson plank road westerly to the Secaucus road, and
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the Secaucus road from Paterson avenue to Pen Home creek,

in the county of Hudson. Pamph. L., 1869, jj. 1080. Section

ten provided for assessments for benefits, to be made by the

commissioners, to be reported to and confirmed. by the Court

of Common Pleas of the county of Hudson. Section eleven

provided that if the court, after considering all objections pre-

sented in writing, should refuse to confirm said assessments,

it should appoint three disinterested commissioners to make a

new assessment, to be likewise reported to and confirmed by

the court. By the act of 1870, the said commissioners, in

addition to the duties enjoined by the act of 1869, were em-

powered, upon the application in writing to them by the

owners of a majority of the property " fronting on said pro-

posed improvement,'' to regulate and grade the old Secaucus

road, having first widened the same from Pen Home creek to

the Paterson plank road, and also to widen, grade and regulate

the old county road, and extend the same to the old Secaucus

road; and the act of 1869 was declared to be construed as if

the improvements authorized by the act of 1870 had been

included in the first-named act. Famph. L., 1870, p. 809.

Supplements were passed in 1871, {Pamph. L.,p. 997;) 1872,

{Pamph. L.,p. 794;) 1874, {Pamph. X., p. 488;) and in 1875,

{Pamph. L., p. 519,) further increasing and modifying the

powers and duties of the commissioners, and prescribing the

manner in which their duties were to be performed.

The roads on which these improvements were authorized

were all in the county of Hudson, and lay in Hudson City

and the townships of North Bergen and West Hoboken, and

extended in all a distance of about one and a quarter miles.

The improvement was begun in 1871, and completed in June,

1874, at a total cost of ^131,968.79, of which the sum of

$37,442.74 was for incidental expenses, such as engineering,

commissioners' fees and expenses, printing, interest, <&c. The

item for interest alone amounted to $25,451.68.

The final assessment was made by commissioners appointed

by the Court of Common Pleas, by virtue of the first section

of the act of 1874. Of the entire cost of the improvement.
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tliey assessed, on lands benefited, the sum of $73,107.68, and

the residue, amounting to $58,861.11, upon the county of

Hudson, in compliance with the first section of the act of

1875. Their report Avas filed in the clerk's office of the Court

of Common Pleas, on the 23d day of May, 1877, and, after

objections were heard, was confirmed March 16th, 1878.

Writs oUGertim^ari, seventeen in all, were sued out, in March,

1878, to remove these proceedings. One of these writs was

obtained by the board of chosen freeholders of the county of

Hudson, and the others by individuals upon whose lands parts

of the assessments were laid.

Among the reasons assigned for reversal are many which

relate to the form of the oath taken by the original commis-

sioners, and irregularities in their proceeding, especially in the

letting of the contracts for the work. These objections can-

not now be entertained : they have been removed by legisla-

tion, especially by the act of 1874, and are such as are capable

oi being cured by subsequent legislation. State, Walter, pros.,

V. Town of Union, 4 Vroom 350. If they had not been cured

by after-legislation, these objections come too late : the work

was completed, and all the expenses incurred in the early part

of 1874, and the writs of certiorari were not issued until

March, 1878. The excuse for this delay—that proceedings

on the report of the commissioners were pending in the Coui't

of Common Pleas until a few days before the writs were

allowed—is insufficient. The duty of that court was limited

to the examination and consideration of the assessments made
by the commissioners appointed by it. It had no jurisdiction

to revise and vacate the earlier proceedings in making the im-

provement, except so far as they were involved in the pro-

priety and legality of the assessments made by the new com-

missioners. The objections were such as, if well founded,

could have been made available on certiorari in an early stage

of the work, and it is the policy of the law to require such

objections to be taken before the expenses of the improvement

have been incurred. It is too late to bring them forward now.

The commissioners by whom the assessment for the cost
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and expenses of the improvement was made, were appointed

by the court in May, 1874, under a special autliority given by

the first section of the act of 1874, and the only reasons that

can now be considered are such as relate to the assessments

made by these commissioners, and to their j>roceedings in

making them.

The certiorari of the board of chosen freeholders of tlie

county of Hudson puts in issue the power of the commis-

sioners to lay any portion of the cost of the improvement on

the county. Their action in this respect is in conformity with

the directions of the act of 1875, which authorized the com-

missioners to determine what amount should be paid by the

county, if, in their opinion, any part of the expenses should be

assessed upon and paid by the county, or the townships or cities,

in which the highways improved were situate. Their report

shows that they assessed all the lands and real estate benefited,,

over which they were authorized to extend their assessments,,

and they determined the deficiency unprovided for, to be paid

by the county and to be raised by general taxation. If their

action is illegal, its illegality must result from the inability

of the legislature to impose a burden of this character on the

county. The improvement was plainly an enterprise prose-

cuted upon the idea that it was a county affair. The roads

improved extended into three of the local subdivisions of the

county. By the act of 1870 the county was authorized tO'

advance the money necessary to execute the work, and to issue

bonds to provide means therefor. The commissioners were

required to enter into bonds to the county for the faithful

performance of official duties, and the county collector was

made the treasurer of the commissioners. By the same act

the commissioners were empowered to issue certificates of in-

debtedness, which, by the act of 1872, the county collector,,

under certain restrictions, was authorized to countersign, and

thereupon such certificates became obligatory on the county.

If the liability of the county for the deficiency did not arise

from its relations to the proposed improvement, it was clearly

imposed by the act of 1875. The power of the legislature to
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lay upon a municipal corporation a portion, or the whole, of

the expenses of a public improvement within its limits, either

before it is undertaken or after its comj)letion, is well settled.

Speaking on this subject, Beasley, C. J., says :
" I can have

no doubt that the legislature could formally have declared that

certain roads to be made in a township should, contrary to the

usual custom, be borne by the body of the township; and

granting this power, it seems impossible to deny the right to

transfer to such corporation the burthen of paying for roads

which may iiave been theretofore made in a particular district

in such township." Rader v. Township of Union, 10 Vroom

509. The legislation on which the case cited was decided,

and in which the liability of the whole township for the

expenses of improvements incurred under a special law for the

benefit of one locality was upheld, was similar to that now
before the court. And the legislature may also appoint such

methods for the ascertainment of the expenses to be paid bv

the municipality, or the apportionment of the part to be de-

frayed by it, as in legislative discretion may be deemed advi-

sable. Cleveland v. Board of Finance, 9 Vrocrni 259. The
sixteenth section of the general road act is a familiar instance

of the exercise of such power.

If the proceedings were regular in other respects, and as

regards the other prosecutors, they could not be vacated on

these grounds.

Of the objections made by the other prosecutors, two only

are material.

First That the legislation under which the assessments

were made does not provide a constitutional method of assess-

ment.

The act of 1869 requires the costs and expenses " to be as-

sessed upon and paid by the lands and real estate benefited in

proportion to benefits received." The act of 1874 provides

for the assessment of the costs, charges and expenses upon " all

the lands and real estate which, in the opinion of the com-
missioners or a majority of them, shall be benefited, * * *

in proportion to the benefit received." This legislative scheme
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is perfect. Village of Passaic v. State, 8 - Vroom 538. If it

were not, it is made so in the strictest sense by the third

section of the act of 1875, which expressly prohibits an assess-

ment on any lot or parcel of land in excess of the amount the

same is benefited. The argument that the addition of the

words " in the 0{>inion of the commissioners/' to the designation

of the lands to be assessed, avoids the whole provision, as

being a delegation of legislative power, is too technical to be

sound. In every case where the area of assessment is unlim-

ited, or is restricted to prescribed limits, the lands upon which

the burden may lawfully be laid must necessarily be ascer-

tained by the judgment or opinion of commissioners; other-

wise, the mode of assessment would be invalid within the

principle of the Agens case.

But by the eighth section of the act of 1871, lands north of

a designated line were exempted from liability to assessment.

This exemption was retained in the proviso in the first section

of the act of 1874; and by the third section of the act of

1875 the commissioners were forbidden to assess any part of

the benefits accruing to such exempted lands on the lands

liable to assessment. Those benefits were to go to swell tb.e

deficiency to be paid by the county, and there the commission-

ers, by their report, placed them.

This limitation of the area of assessment, though it enures

to the advantage of those who justly should have been called

upon to share the burden, is not illegal. The area of assess-

ment is entirely within legislative discretion. It need not

include the whole territory benefited by the improvement, if

the assessment upon such lands as are within the prescribed

limits is restricted (as in this case) to the amount of benefit

received by those upon whom the expense may fall. State,

Gh'aham, pros., v. Paterson, 8 Vroom 380 ; Village of Pqssaio

V. State, Id. 538. The instances in which the action of com-

missioners has been set aside because it did not appear in their

reports that they had considered all the lands benefited, are

those in which the assessments were made under acts of the
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legislature expressly distributing the burdens over all property

beneficially affected.

Second. That the prosecutors had no notice, actual or con-

structive, of the hearing before the commissioners, and no

opportunity to be heard before them. This objection is true

in fact; it was taken before the Court of Cojumon Pleas, and

therefore was not waived ; and, in my judgment, it is fatal to

these proceedings. The owners of lands to be assessed for

local improvements are entitled to notice of the meeting of the

commissioners for assessing the expenses of the improvement,

and have a right to be heard, even where the act authorizing

the improvement is silent as to such notice. State v. Jersey

(My, 4 Zab. 662; Vantilburgh v. Sliann, Id. 740 ; State, WilU7i-

son, pros., v. Trenton, 7 Vroom 499. This requirement of the

law which arises independent of any legislative provision for

notice and opportunity to be heard, is designed in the interest

of justice to aiford to individuals who are called upon to bear

these extraordinary burdens, an opportunity to be heard upon

all questions of fact, as well as of law, on which their liability

rests, and at a time and before the tribunal most favorable for

the fair and unbiased determination of all such questions. It

is not a compliance with this legal principle that the prosecu-

tors had notice of the hearing before tiie court on the applica-

tion for the confirmation of the report of the commissioners,

and in fact appeared and presented their objections. The
Court of Common Pleas is empowered to consider only such

objections as are presented in writing. It is true the court

may order the correction or alteration of such assessments in

any particular. But nevertheless the action of the court is

merely in review of the report of the commissioners, in which

their judgment would necessarily be assumed to be correct

until shown to be otherwise by testimony; if, indeed, the

court is called upon, on such a hearing, to determine questions

of fact any further than is necessary to ascertain whether, in

exercising their judgment, the commissioners departed from

or violated legal principles. The opinic^i of a court upon the

testimony of witnesses who are selected for the evidence they
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will be disposed to give, is a poor substitute for the judgment

of commissioners chosen for their peculiar fitness to perform

such duties, and having opportunity to examine the grounds

and acquaint themselves with all the circumstances which

should influence their judgment. Their report should not be

set aside upon conflicting evidence, nor overcome as evidence

merely, except on clear proof that it is erroneous. State,

Pudney, pros., v. Village of Paasaic, 8 Vroom 65 ; Stale, Hunt,

pros., V. Railway, 10 Vroom 646 ; S. C, 11 Vroom 615. It is

manifest that a hearing on such a review is not an equivalent

for a hearing before the commissioners in the first instance.

This objection was taken before the Court of Common

Pleas, and should have been sustained. For this reason there

must be a reversal.

STATE, TERHUNE ET AL., PEOSECUTORS, v. CITY OF

PASSAIC.

1. The charter of the city of Passaic authorizes the appointment of com-

missioners to make an assessment of the damages to be paid to the

owners of lands taken for the purposes of a city improvement, and

provides that, in case commissioners were appointed to make the

assessment and appraisement of damages, the assessment for benefits

should be made by the same commissioners. Commissioners were

appointed to make the assessment and appraisement of damages, and,

after the improvement was completed, the same commissioners made

an assessment for benefits, and reported tlie same to the common coun-

cil. Held, that the common council, on its disapproval of the report

of the commissioners, and the refusal of the commissioners to alter

the same, had no power to remove the commissioners and appoint

others in their places, to make the assessment for benefits.

2. The power of the city council in the matter of street improvements,

is a specially delegated authority, and the acts of the city government

thereunder are legal only when they are strictly in conformity with

its directions.

On certiorari. In matter of assessment for benefits for the

opening of Passaic avenue.
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Argued at November Term, 1878, before Justices Dal-

RiMPLE, Depue, and Scudder.

For the plaintiff in certiorari, H. K. Coddington.

For the defendant, T. M. Moore.

The opinion of the court was delivered by

Depue, J. Of the reasons assigned for the reversal of

this assessment, it will only be necessary to consider the one

which relates to the mode in which the commissioners who

made the assessment under review were appointed.

The improvement was authorized, and the work done under

an ordinance of the city council adopted March 16th, 1874,

in pursuance of the city charter of April 2d, 1873. Pamph.

L., p. 482.

By the sixty-first section of the charter, the city council

was authorized to appoint three commissioners to make an

assessment of the damages to be paid to the owners of lands

and real estate taken for the purpose of the improvement,

and, in estimating such damages, the commissioners were

required to have due regard both to the value of the lands

and real estate taken, and to the injury or benefit to the owner

or owners thereof by the making of such improvement.

Section sixty-seven provided for the appointment, by the

city council, of three commissioners to make the assessment

for benefits ; but the council was only authorized to appoint

commissioners to make such assessment in case commissioners

had not been previously appointed to make the estimate of

damages for lands appropriated for the improvement ; and in

case commissioners were appointed to make an estimate and

appraisement of damages, the section required that the assess-

ment for benefits should be made by the said commissioners.

The supplement of 1875 made some alterations in the city

charter, with respect to the principle on which assessments for

benefits should be made, but it made no change in the mode

of appointing commissioners for that purpose. Pamph. L., p.
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570. Section sixty-seven of the original charter was un-

changed, except in a matter of insignificant importance.

On the 22d of April, 1874, a special committee of the city

council a[)pointed to treat Avith property owners for the acqui-

sition, by purchase, of the lands necessary for opening the pro-

posed street, reported their inability to agree with them, and

recommended the appointment of commissioners to appraise

the damages under proceedings to condemn. Messrs. Acker-

man, Cowenhoven, and Morrell were accordingly appointed

such commissioners. Ackerman having resigned. Van Ider-

stine was appointed in his place, and a commission for the

appraisement of damages was regularly constituted, composed

of the three persons named, viz., VaH Iderstine, Cowenhoven,

and Morrell.

The assessment for benefits was referred to these commis-

sioners, who duly reported it to the council, with protests

which had been filed against the same. May 1st, 1876, the

COnamissioners' report was received, and referred to the com-

mittee on streets and assessments, and afterwards, on an

adverse report by the committee, the report of the commis-

sioners was referred back to them for alteration. The com-

missioners returned the original assessment to the city council,

with a report that they did not tiiink it justifiable to make
any alteration in their original assessment. Thereupon, the

city council discharged these commissioners, and appointed

in their stead Massrs. Ackerman, Colegrove, and Guiterrez,

commissioners to make an assessment for benefits. The
assessment under review was made by the last-named com-
missioners.

It appears by the papers returned with this writ, that the

committee on streets and assessments condemned the report

of the commissioners "as unjust in many respects," and that

there was a disagreement between the commissioners and the

legal adviser of the city as to the construction and applica-

bility of the act of 1875 to. this improvement. The merits

of this controversy we have not the means of considering,

and if they were before this court, we could not, on this writ.
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consider thena. It is sufficient for present purposes, that the

city council had no power to appoint the new commissioners.

The power of the city council in the matter of street im-

provements is a specially delegated authority, and the acts of

the city government thereunder are legal only when they are

strictly in conformity with its directions. Perrine v. Farr, 2

Zah. 356, 365 ; Carrrni v. Martin, 2 Dutcher 594 ; State v.

Cfity of Hudson, 5 Butoher 104. The charter expressly pro-

vided that the assessment for benefits should be made by the

same commissioners who made the appraisement for damages,

and plainly forbid the appointment of commissioners for the

purpose of assessing benefits in cases where commissioners had

been appointed to estimate the damages. A commission

having been created for the assessment of damages, it became

the only tribunal which, by the city charter, was empowered

to make the assessment for benefits, and the city council had

no power to disciiarge the commissioners so appointed and

constitute a new commission in its place.

For this reason, the assessment should be set aside.

STATE, CHAMBEES, PROSECUTOR, v. DAVYER ET AL., COM-

MISSIONERS TO IMPROVE THE BERGEN LINE ROAD.

A writ of certiorari may be served by any person and in any manner by

means of which the persons to wiiom it is directed may reasonably be

made aware of the fact of the issuing of the writ and of its require-

ment. If the original is in fact delivered to the persons to whom it

is directed, in such a manner as to communicate the information that

they are required to obey it, the service is sufficient.

On rule to show cause why the commissioners should not

make return to writs of certiorari.

Argued at November Term, 1878, before Justices Dalrim-

PLE, Depue and Scudder.
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For the prosecutor, Gilbert Collins.

Contra, A. I. Smith.

The opinion of the court was delivered by

Depue, J. Writs of eertiorari, eighteen in number, were

sued out by different sets of prosecutors to review the pro-

ceedings of the commissioners in executing their duties in im-

proving the Bergen line road. They were all returnable to

November Term, 1877. These writs were spent at the return

day, and cannot now be revived for the i)urpose of service.

State V. Commissioners of New Brunawick, 8 Vroom 395.

The commissioners refuse to make return to the writs, on

the ground that they were not legally served on tliem.

The testimony taken under a rule of court shows that the

writs, before the return day, were served on one James H.

Symmes, who is described as the clerk of the commissioners.

He was employed by the commissioners to keep a record of

their proceedings and do such other work as tliey desired him

to do. The commissioners were not an organized body, with

a clerk as their official representative, upon whom service of

ordinary process might be made. He did not represent the

commissioners in that capacity. Service of ordinary process

upon him would not be legal service upon the comniissioners.

Dock v. Elizabeth Steam Manufacturing Co., 5 Vroom 312.

If the regularity of the proceedings in these suits depended

solely upon the legal effect of the service of these writs on

Symmes, they would be fatally defective. But it appears

that all the writs were delivered by Symmes to Paxton, one

of the commissioners, and who acted as the attorney of the

commissioners, immediately upon their service on him, and

before the return day ; and that Paxton was in negotiation

with the attorney of the prosecutors with regard to an arrange-

ment that the return to one of them should be taken as the

return to all. It also appears that Symmes communicated

the fact of the service of the writs to the other commissioners,

and showed the writs to them before the time for the return;
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that the other commissioners declared that tliey had not l)een

served with the writs, and directed Symmes to hand them to

Paxton.

This was sufficient service to make it obligatory on the de-

fendants to obey the command of the writs in making return

thereto. Extraordinary process, such as writs of injunction,

mandamus, quo warranto and certiorari, with regard to which

there is no statutory prescription of the time or mode of ser-

vice, may be served by any person and in any manner by

means of which the i)arty to whom they are directed may
reasonably be made aware of the fact of the issuing of the

writ and of its requirement. Such writs need not be served

by an officer. If the original is in fact delivered to the per-

sons to whom it is directed, in such a manner as to communi-

cate the information that they are required to obey it, the

service is sufficient. High on Ex. Rem., §§ 517, 732 ; Hav-

ing V. Kaufman, 2 Beas. 397. The court will not allow its

process to be disregarded or evaded on mere technical grounds.

Endicott v. Maihis, 1 Stockt. 110. A court of equity will

punish the violation of its order for an injunction, though the

writ be not served, if tiie defendant knew of its existence.

Haring v. Kaufman ; Endicott v. Ilathis, supra ; Hull v.

Thomas, 3 Edw. Ch. R. 236.

In the present case all the commissioners knew that the

writs were issued, and that they were required to make returns

thereto. The writs were exhibited to all, and were left with

one of their number who acted as attorney for all. They

cannot be relieved from the obligation of obedience to the

commands of the court on the ground that service should

have been made in a more formal manner.

The rule to show cause why a return should not be made

should be made absolute, with costs.
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STATE, CENTRAL RAILROAD COMPANY, PROSECUTORS, v.

MUTCHLER, COLLECTOR OF TAXES OF THE FIRST

WARD OF THE TOWN OF PHILLIPSBURG, IN THE
COUNTY OF WARREN.

1. The first section of the act entitled "An act to establish just rules for

the taxation of railroad corporations, and to induce their acceptance

and uniform adoption," approved April 2d, 1873, {Rev., p. 1166,) ex-

empts from township and municipal taxation the main stem or road

bed and track of such corporations, not exceeding one hundred feet in

width.

2. Under the above act, the Central Railroad Company of New Jersey is

not taxable for county, township or municipal purposes, for a railroad

bridge over the Delaware river at Phillipsburg, which was erected by

the Lehigh Coal and Navigation Company, a corporation of the State

of Pennsylvania, under permission granted by the legislature of this

state ; the said bridge being leased to the former company, and being

used by it as part of its line of railroad, and being, with its piers and

abutments, less than one hundred feet in width.

On certiorari. In matter of taxation.

Argued at November Terra, 1878, before Justices Dal-
RIMPLE, Depue and Scudder.

For the prosecutor, J. Vanatta.

For the defendant, C. F. Fitch,

The opinion of the court was delivered by

Depue, J. An assessment of taxes for county and munici-

pal purposes was made against the prosecutor in the town of

Phillipsburg for so much of the railroad bridge across tlie

Delaware river at that place as is within the State of New
Jersey. The piers^ abutments and superstructure of the bridge,

to the middle line of the river, are within this state. State v.

Metz, 5 Butcher 122.

The prosecutor contends that this property is exempt from
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county, township and municipal taxation, by force of the first

section of the act entitled "An act to establish just rules for

the taxation of railroad corporations, and to induce their ac-

ceptance and uniform adoption," approved April 2d, 1873,,

Rev., p. 1166.

The bridge in question was built by the Lehigh Coal and

Navigation Company, a corporation of the State of Pennsyl-

vania. Permission to erect said bridge was granted by the

legislature of this state, by the act of April 6th, 1865. Panvph.

L., p. 870. It was leased to the prosecutor under a perpetual

lease, dated March 31st, 1871, and made under competent

legislative authority, which lease is still in force.

The first section of the act for the taxation of railroad cor-

porations, of April 2d, 1873, above referred to, exempts from

county, township and municipal taxation "the main stem or

road bed and track " of such corporations, " not exceeding

one hundred feet in width." This last-mentioned act was

modified by the act of April 13th, 1876, which was in turn

explained by the subsequent act of April 21st, 1876, {Rev., pp.

1168, 1178,) but the act of April 2d, 1873, was not repealed.

Its provisions, except so far as altered by the acts of 1876, are

still in force. In the respects mentioned it is still in force,

and lands held by such corporations within the prescribed

limits are exempt from taxation for county, township and

municipal purposes, if used exclusively for railroad purposes.

This construction is apparent from the language in which the

legislative intent is expressed. It purports to establish a

uniform rule of taxation on this subject. A uniform rule

must necessarily be the only rule applicable to the entire class

of subjects embraced within the purview of the statute, and

by implication it supersedes and excludes all other rules on

the same subjects. State, M. & E. R. R. Co., pros., v. Commis-

sioners of Railroad Taxation, 8 Vroom 228 ; S. C, 9 Id. 472.

The act of 1873 is expressly made applicable "to all rail-

road cor}X)rations or companies occupying or using railroads

in this state, whether as lessees or otherwise." The state of

the case agreed on shows that the bridge was used by the

Vol. XII. G
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prosecutor as a railroad bridge, and for no other purposes. It

was part of the prosecutor's railroad, and the width of the

bridge and piers was less than one hundred feet. It was also

held and used by the prosecutor as lessee within the meaning

of the act of 1873. By force of the provision of that act,

the prosecutor is exempt from taxation upon it for the pur-

poses for which this assessment was imposed.

The assessment should be set aside.

STATE, JACOB VANATTA, ALFRED MILLS, AND JOHN H.

LIDGERWOOD, EXECUTORS OF STEPHEN VAIL, DE-

CEASED, PROSECUTORS, v. RUNYON, COLLECTOR OF
TAXES OF THE TOWNSHIP OF WASHINGTON, IN THE
COUNTY OF MORRIS.

1. The act of April 17th, 1876, {Rev., p. 1163,) which provides that no

mortgage or debt secured thereby shall be assessed for taxation, unless

a deduction therefor is claimed by the owner of the land, and allowed

by the assessor, and that such mortgages or debts secured thereby, as

shall be subject to taxation, shall be assessed for taxation in the town-

ship or city wherein the mortgaged premises are situate, is constitu-

tional.

2. The act above mentioned merely provides a method for the taxation

of mortgages. It is not in violation of paragrapli twelve, section

eleven, article four, of the amended constitution. It subjects all mort-

gage interests to taxation in common with other property, throughout

the state, at the place where the mortgaged premises are situate, and

merely leaves it in the volition of the mortgagor whether he will pay

the tax for the mortgage interest, or have the same paid by the mort-

gagee. Nor is the act unconstitutional, as applied to prior mortgages,

as impairing the obligation of the contract of the mortgagor with the

mortgagee, with respect to the payment of taxes on the mortgaged

premises.

3. The deduction of the mortgage debt from the valuation of the lands

mortgaged may be allowed by the assessor, and the owner of the

mortgage be assessed therefor, without the deduction being claimed by

the owner of the lands, under oath.

4. The assessor may require an affidavit to satisfy himself of the exist-

ence and amount of the mortgage, and of the person by whom the
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same is held ; but if the deduction is claimed, and is allowed, and

the sum allowed is, in fact, the correct amount of the mortgage debt,

and the owner of the mortgage is taxed only therefor, the latter can-

not complain.

5. If property be such in its nature as to be capable of having a two-

fold situs for taxation, the legislature may select either as the place

where the tax shall be laid. The legislature may select as the situs

of taxation of mortgages, either the political division where the owner

resides, or that in which the mortgaged premises are situate.

•6. A law which subjects a particular class of property to taxation in

common with other property on the same valuations, and at the rates

of taxation which are uniformly applied in this state in taxation for

state purposes, and in the county and municipality in which the prop-

erty is taxable in taxation for county and local purposes, observes the

constitutional requirement of uniformity in the rules of taxation.

7. In the absence of some statutory requirement of notice, in a particular

manner, to the individual taxed, of the assessment against him, notice

of the time and place of meeting of the commissioners of appeal in

cases of taxation, by advertisements set up according to the statute,

{Mev., p. 1142, ^ 8,) is sufficient notice of the assessment, and of the

time and place for hearing objections, to make the imposition lawful.

8. An assessment of taxes made against one of several executors or

trustees, for mortgages held by them in their fiduciary capacity, will

not be set aside, though the assessor, in making his duplicate, omits

to designate him in his representative capacity.

'9. Assessments of taxes will not be set aside for mere irregularities or

objections in form which do not affect the substantial rights of parties.

On cei'tiorari. In matter of taxation.

This writ brings up an assessment of taxes for the year 1877.

The reasons for reversal will appear from the opinion.

Argued at November Term, 1878, before Justices Dalrim-
PUE, Depue and Scudder.

For the prosecutors, J. Vanatta.

For the defendant, H. C. Pitney.

The opinion of the court was delivered by

Depue, J. The prosecutors, as executors and trustees

under the will of Stephen Vail, deceased, were the holders of
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two mortgages, bearing date March 25th, 1871, and April 1st,

1871, respectively, on lands situate in the township of Wash-

ington, in the county of Morris. The testator, at the time of

his death, resided in the township of Morris, in the same

county, and the prosecutors reside there. The owners of the

lands mortgaged having claimed a deduction for the amounts

of the mortgages, the assessor allowed the same and assessed

the same against the mortgagees. The claim for the deduc-

tion was not made in either case in writing or under oath.

This assessment was made under the act of April 17tb,

1876. Rev., p. 1163. The first section of this act declares

that no mortgage or debt secured thereby shall be assessed for

taxation, unless a deduction therefor shall have been claimed

by the owner of the land, and allowed by the assessor. By

the second section it is provided that such mortgages or debts

secured thereby as shall be subject to taxation, shall be

assessed for taxation by the assessor, making the deduction on

account thereof, and the tax thereon shall be collected by the

collector of taxes in or for the township or city wherein the

lands in the mortgage described are situate. The remaining

sections provide a mode for collecting such taxes from delin-

quents.

The liability of the owners of mortgages to taxation for

mortgage money, did not originate in this act. Taxation for

money secured by mortgage was imposed by the second and

fourth sections of the act of April 11th, 1866. Refv., pp. 1150,

1151. By the last-mentioned act the tax was assessed against

the owner of the mortgage at the place of his residence. By

the act of 1876 the place of taxation is made the township or

city in which the mortgaged premises are situate.

Preliminary to the principal topics discussed by counsel, an

objection for non-compliance with the act of 1876 was taken.

It was contended that the deduction for the mortgage debt

was improperly allowed, for the reason that the owner of the

mortgaged premises did not make a claim therefor under oath.

The act of 1876 does not expressly require the claim to be

made upon oath. A claim for deduction made by the owner
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of the land, and allowance thereof by the assessor, are the con-

ditions prescribed bj the act.

The twentieth section of the act of 1866, {Rev., p. 1157, §

78,) which requires an oath or affirmation as a condition on

which a deduction for debts shall be allowed, is not applica-

ble to the method of taxation adopted by the act of 1876. The
act of 1866 provides for the deduction of the entire indebted-

ness'of the individual from the gross valuation of his real and

personal estate, and requires the allowance of such deduction

to be made only on his statement under oath of the total

amount of his real and personal property, and of the residence

of his creditors. The act of 1876 deals only witli the mort-

gaged premises and the mortgages thereon. The owner of the

mortgaged premises may reside in another township or county

and be taxable there only for his personal estate, or may reside

in another state, and not be taxable at all on his personalty

in this state. In either of these cases the deduction of the

mortgage debt from the gross amount of real and personal

estate which is contemplated by the act of 1866, would be

impracticable. Under the act of 1866 the deduction for debts

secured by mortgage is to be made in the township in which

the debtor resides, though the mortgage be upon lands in

•another township. State, Shreve, pros., v. Crosley, 7 Vroom

425. Under the act of 1876 the deduction for the mortgage

debt is to be made in the township where the mortgaged prem-

ises are situate, without regard to the place of residence of the

mortgage debtor. State, Oummins, pros., v. Jones, 11 Vro&m

105 ; State, King, pros., v. 3Ianning, Id. 461. By the act of

1866 the allowance is to be made to the individual debtor;

by the act of 1876 the deduction is to be made in favor of

the owner of the lands who may have acquired title, subject

to the mortgage, without any assumption of the mortgage

debt.

The assessor may require an affidavit to satisfy himself of

the existence and amount of the mortgage, and of the person

by whom it is held. But if the deduction is claimed, and is

allowed, and the sum allowed is, in fact, the correct amount
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of the mortgage, and the owner of the mortgage is taxed only

therefor, he cannot complain.

It is also objecte<l that the assessment in the duplicate Avas

made against Mr. Vanatt^i, one of the prosecutors, without

designating him as executor or trustee. The loans were made

by the prosecutoi's after the testator's death. Tiie mortgages

appear to have been in the custody of Mr. Vanatta. Under

the general tax law, where a bond and mortgage is in the

hands of one of several executors, he is taxable for it at his

place of residence. State v. Jones, 10 Vroom 650. The seventh

section of the statute which provides for taxation of executors,

trustees and other persons who act in a representative capa-

city, simply declares that every person shall be assessed, &c.,,

for all personal estate in his possession, or under his control

as trustee, guardian, executor or administrator. Mev., p. 1153,.

§ 66. An assessment of taxes against a trustee, guardian,,

executor or administrator, as an individual, would be in literal

conformity with the language of this section ; and this general

statute on the subject of taxation has only been changed by

the act of 1876, with respect to the place of taxation on mort-

gages. Xhe person against whom such an assessment is made

will be allowed for the tax paid as a disbursement by him in

his fiduciary capacity. In the present case there is no ground

"

for belief that there is not sufficient means of reimbursing the

individual executor upon Avhom the tax was laid for what he

may be compelled to pay, and if there were, his co-executors

having joined in this writ of ceii,io7-an,^th\s court, in award-

ing a mandamus to compel the payment of the tax, if neces-

sary, may award it against all the prosecutors. The objection

relates to a mere matter of form, and the precedents show that

assessments of taxes will not be set aside for mere irregulari-

ties or formal objections which do not affect the substantial

rights of parties. State v. Jersey City, 4 Zab. 108 ; Staie,

Perkins, p'os., v. Bishop, 5 Vroom 45 ; State, Paulison, pros.y

V. Taylor, 6 Vroom 184.

In the next place it was contended that the act of 1876 is-

inoperative and void, for the reason that it makes no provis-

ion for notice to the owner of the mortgage of the assessment



FEBRUARY TERM, 1879. 103

State, Vail's Executors, pros., v. Kunyon.

against him; affording him no opportunity to be heard upon

the legality of the assessment to which he is sulvjected.

The act of 1876 is a supplement to the general act concern-

ing taxes, and the provisions contained in that act, and its

several supplements, with respect to notice, apply to taxation

under it. By the eighth section of the original act the com-

missioners of appeal in cases of taxation are required to con-

vene on the fourth Tuesday of November, annually, for the

purpose of hearing the complaints of persons thinking tliem-

selves aggrieved by the assessment of taxes against tiiem ; and

by section ten the collector of the township is required to give

notice of the time and place of such meeting, by advertisements

set up in at least four of the most public places in the town-

ship. Rev., p. 1142. All parties are bound to take notice

of the meeting of the commissioners at the day appointed by

law for tiiat purpose. Nixon v. Rwple, 1 Vroom 58. And,

in the absence of evidence to the contrary, it will be presumed

that the commissioners of appeal met according to law. State

V.Johnson, 1 Vt-oom 452. A similar presumption arises with

respect to the performance of his duty by the collector, witli

regard to notice of the time and place of their meeting.

Until a comparatively recent period, notice such as is

directed by the sections of the general tax law, above referred

to, was the only notice given of the laying of taxes; and it

was always regarded as sufficient notification of the assess-

ment, and as affording adequate opportunity for objections

by those upon whom the tax was laid, to make its imposi-

tion lawful. State v. Hdiner, 2 Penna. St. 1059, " It is not

customary," says Chief Justice Cooley, " to provide that the

tax payer shall be heard before the assessment is made, but a

hearing is given afterwards, either before the assessors them-

selves, or before some court or board of review ; and of the

meeting of that court or board the tax payer must, in some

manner, be informed, either by personal notice or by some

general notice which is reasonably certain to reach him, or,

which is equivalent, by some general law which fixes the time

and place of meeting, and of which he must take notice. The
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last is a common method of enabling liim to be heard."

Cooley on Taxation 266. Constructive notice, such as is above

provided for, is in fact, at the present time, the only notice a

non-resident receives of the assessment of taxes on lands, or on

chattels which are taxable in the township in which they are

located. Section eleven of the same act, and section twenty-

eight of the supplement of 1866, provide for additional notice,

either by personal service or by a notice left at the place of

residence, but this latter requirement only arises in favor of

individuals residing in the township. Rev., -pp. 1142, 1159.

If the prosecutor's views of the necessity of notice other than

constructive notice, such as is al)Ove referred to, be correct, no

legal assessment of taxes can be made in this state against the

owner of real or personal property who happens to be a non-

resident of the township in which the same is located. The

counsel's contention on this ground is without foundation.

The remaining reasons discussed at the argument relate to

the constitutionality of the taxation in question.

It was insisted that the act of 1876 is in violation of para-

graph twelve, section eleven, of article four of the amended

constitution, which requires property to be assessed for taxes

under general laws and by uniform rules, according to its

true value.

Independent of constitutional restrictions and jjrohibitions,

the legislature is the sole judge of the propriety of taxation.

It may select and define the sources from which the public

revenue shall be derived, and prescribe the means by which

taxes shall be laid, levied, and collected. Perfect equality in

taxation is a good that is unattainable, and will be so long as

tlie instruments of government are imperfect. The framers

of the constitutional amendments did not aim at the impossi-

ble. They contented themselves with the accomplishment of

so much of good as was attainable under the single requirement

that " property shall be assessed for taxes under general laws

and by uniform rules, according to its true value." In other

respects, the legislative power over taxation was left unim-

paired. If property be such in its nature as, upon ordinary
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principles of taxation, to be capable of having a two-fold

siius for taxation, the legislature may select either as the place

where the tax shall be laid. Ciiattels considered under the

legal classification of personalty, follow the person of the

owner, and yet chattels may be so localized in use as to be

taxable at the place where they are situate, as against the

owner, who resides elsewhere within the state. State v. Falh-

inburge, 3 Green 320. A mortgage possesses the same dual

characteristics. The debt of which the bond is the representa-

tive is a chose in action which has no locality, and will follow

the residence of the owner. The mortgage, as security for

the debt, is a conveyance of a qualified interest in the mort-

gaged premises, and creates an estate in lands. By the act of

1854, mortgages were taxed in tiie township or ward in which

the mortgaged j^remises were situate ; by the act of 1866, the

place of taxation was ciianged to the residence of the mort-

gagee. The legislature may, I think, select, as the situs of

taxation of mortgages, either the political division where the

owner resides, or that in which the mortgaged premises are

situate.

The act of 1876 is admitted to be a general law. It

applies to the property which is within its purview through-

out the state, without any exception or qualification as to

locality. But it is denied that this act prescribes a uniform

rule for taxation, according to value, within the meaning of

the constitutional provision. A law which subjects property

to taxation at the rates of taxation which are uniformly

applied in the state, in taxation for state purposes, and in the

county and municipality in which the property is taxable, in

taxation for county and local purposes, observes the constitu-

tional requirement of uniformity in the rules of taxation.

In this respect, the act of 1876 is unobjectionable. It is

entirely silent on the subject, and leaves the rate of taxation

to depend on the rates to which all other property in the tax-

ing locality is subject.

The precise objection made by counsel to this law, in this

respect, is that it lacks the quality of uniformity, in that it
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does not subject all mortgages alike to taxation, but leaves the

question ^yllether the owner of a mortgage shall submit to

taxation on it, at the will or caprice of the mortgagor. If

regard be had to the substance of the law, and not mere

form, it is api)arent that all mortgage interests are in effect

made, by this act, liable to taxation. If the mortgagor

chooses to pay that part of the tax which would be repre-

sented by the value of the interest of the mortgagee, he may

do so. In that event, the mortgaged premises are valued

without any abatement in valuation, because of the mortgage

debt. If, on the other hand, the mortgagor is unwilling to

pay that part of the tax which is apportionable to the mort-

gage interest, he may do so by claiming a deduction therefor,

and, in that event, instead of taking a receipt for that portion

of the tax, as he was permitted to do under the act of 1854,

and being allowed the amount on account of the interest of

the mortgage debt, {Nix. Dig., ed. 1861, jp. 851, § 64,) he may

do so by simply claiming the deduction, and then the tax is

laid, in form, directly upon the mortgagee. The act, in sub-

stance, simjdy. makes legal the payment of the tax on the

mortgage debt, in addition to the interest, if tlie mortgagor is

content to pay the same, and provides a convenient method

for the expression of his intention on the subject, instead of

permitting him to use the payment of taxes as a payment of

the interest on the debt subsequently accruing, tis he might

have done under the act of 1854. Cook v. Smith, 1 Vroom

387, 394.

This, I think, was the whole legislative purpose of this

act, and in this sense it cannot be regarded as a violation of

the principle of uniformity in taxation established by this

amendment. The object of this constitutional provision was

the equalization of taxation in its relation to the several parts

of the state, and the prevention of unjust discriminations in

the apportionment of the public burdens among its citizen^

liable to taxation. The requirements of the constitutional

provision relate to the essentials of a tax law which shall

operate on citizens as tax payers in invito. They do not affect
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the contracts, engagements or even the volition of individuals.

A tenant's covenant to pay the taxes is valid and enforceable,

though the general tax law requires the tax to be assessed

upon the owner of the demised premises. It is presumed that

a contract of similar im[)ort between borrower and lender

would be equally valid, if it be not obnoxious to the usury

laws. And it is equally clear that the legislature may permit

a tenant to pay the taxes u{)on the premises demised, although

he has not covenanted to do so, or the mortgagor to pay tiie

tax on the mortgage interest, and upon such voluntaiy pay-

ment deny a remedy over against the person primarily liable

as for money voluntarily paid.

Another reason assigned under this head is, that the taxa-

tion in the present case was unconstitutional, in that it im-

paired the obligation of the contract between the mortgagor

and his mortgagee.

The prosecutors' mortgages were both made and executed

before the act of 1876 was passed. They contained the usual

covenants for the payment of the mortgage debts, without any

deduction for taxes or assessments.

Whatever may be the effect of such a covenant, as between

the parties, its obligations will not affect the state in the

exercise of the sovereign power of taxation. The fact that

lands are under lease to a tenant who has covenanted to pay

the taxes, will not prevent the tax from being assessed to and

collected from the owner. State v. Blundell, 4 Zab. 402. A
tiix upon the landlord, under such circumstances, would not

im})air the contract of the tenant to pay the taxes. The con-

tract, as between the parties to it, would remain unimpaired,

and complete remedy might be had thereon to enforce its ob-

ligation, though the landlord, as between him and the public,

was compelled, in the first instance, to make payment of the

taxes. In Cook v. Smith, 1 Vr-oom 387, the {)laintiff's mort-

gage was dated in 1847. The mortgagee resided in the town

of Belvidere, and the mortgaged premises lay in the township

of Oxford. The mortgage contained a covenant for the pay-

ment of the mortgage debt, without any deduction for taxes
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or assessments, in the same language as is contained in the

prosecutors' mortgages. A tax law subsequently passer! in

1854, provided that where the mortgagee did not reside in

the same township or county where tlie mortgaged premises

lie, the tax on the money secured by the mortgage should be

assessed against and be paid by the mortgagor in tlie township

where the lands lie, and the receipt of the collector should be

a legal payment of so much of the interest of the mortgage,

and be allowed and deducted therefrom by the mortgagee.

Nia. Dig., (ed. 1861,) p. 851, § 64. In an action on the bond

the mortgagor claimed, as a set-off against the interest subse-

quently accrued, allowance for the taxes he had paid under

the last- mentioned act. The court charged the jury that the

tax law of 1854, having been passed after the plaintiff's

mortgage was given, impaired the obligation of the contract

therein on the subject of taxes, and was ino])erative and void.

But this court overruled this instruction, and held that the

act of 1854 provided simply a method of taxation of the

mortgage, and was not illegal as impairing the contract be-

tween the parties. The case just cited is directly in point.

It fully sustains the doctrine applicable to this case, that con-

tracts between parties for the payment of taxes inter sese, will

not control the state in the exex'cise of the sovereign power of

taxation as public policy may require.

The assessment is affirmed.

HOLMES MESSLER v. SARAH A. FLEMING ET AL.

In a suit before a justice of the peace, for rent, the defendant offered in

evidence two deeds, to show that before the due day of the rent the

demised premises had been conveyed to C, and that, as an incident of

such conveyance, the right of action for the rent was in C, and not in

the plaintiff. Held, tliat the title to lands thereby came in question,

and that the justice should have dismissed the suit for want of juris-

diction ; also, that the defendant was not, in such case, required to

plead title and give bond.
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On ceHiorari.

Argued at June Term, 1878, before Justices Van Syckel,

OixoN and Reed.

For the plaintiff, C. Bobbins.

For the defendant, /. \V. Swartz.

The opinion of the court was delivered by

Van Syckel, J. Sarah A. Fleming recovered a judgment

against Holmes Messier before one of the justices of the peace

of Monmouth county, for one quarter's rent, from October

1st, 1872, to January 1st, 1873, due on a lease under seal,

executed by her to said Messier. This judgment was taken

by appeal to the Monmouth Pleas, and tliere affirmed. On
the trial below. Messier offered to put in evidence two deeds

of the leased premises : first, a deed made by virtue of pro-

ceedings on foreclosure, by the sheriff of Monmouth county

to the executors of Daniel H. Applegate, dated October 26th,

1872; and second, a deed by said executors to William W.
Conover, dated November 7th, 1872. Messier set up in his

defence that, by virtue of these conveyances, the right to the

quarter's rent in question, which had accrued subsequently to

the delivery of these deeds, passed thereby to said Conover,

to whom he had paid it.

Tiie questions presented by this certiorari are :

First. Whethei-, by tlie offer and admission of the deeds,

the title to lands would have come in question.

Seaond. If so, what action the justice and the Court of

Common Pleas should have taken upon the production and

offer of the deeds by the defendant below.

It is insisted that they were admissible, not for the purpose

of proving title, but to show that before suit brought plaintiff's

right to the rent had been transferred to another.

That the tenant might have set up, in the justice's court,

that his landlord had assigned the rent to another, will not be
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denied. It would undoubtedly have been competent to show

a written assignment, or a parol order to pay the rent to

another, upon which the tenant had acted. The question is

whether the tenant proffered to show that fact by evidence

which could be received and passed upon in that court.

Tlie provisions of the small cause act relating to this matter

are " that it shall not extend to any action wherein the title to

lands, tenements or hereditaments, or other real estate, shall

or may in anywise come in question;" and '' that when the

defendant shall, as a justification, plead title to any real estate

in himself or another under whom he acted or entered, he

shall commit the plea to writing, and give bond," &c.

The effect of these provisions is clearly stated by Justice

Ryerson, in Hill v. Carter, 1 Harr. 87 :
" The justice may

try the fact of possession. This is the proper limit of his

jurisdiction. He cannot ordinarily inquire into any matter

of title to lands, involving the execution, validity or construc-

tion of deeds, mortgages, wills, judgmenLs or decrees. Tliey

very frequently call for the deepest learning of the law. By

title and claim, then, our legislature must have intended to

distinguish between such title as a possession alone gives, and

title by documents, or other matters conferring title, inde-

pendent of a present possession, such as consanguinity, descent,

endowment and curtesy."

With equal precision the rule is stated by Chief Justice

Green in Campfield v. Johnson, 1 Zab. 85 : "Title is generally

applied to signify the right to land and real effects. It is the

right of possession, or of property in lands as distinguished

from the actual possession, and it is precisely in this sense that

the word appears to have been used in the statute now under

consideration. The right to try actions concerning real estate,

involving the mere fact of possession, is vested in the court

for the trial of small causes. But the statute excludes from

its jurisdiction all cases where, either in supjiort of the action"

or in maintenance of the defence, any right or title is involved

other than the naked fact of possession."

In Gregory v. ICanouse, 6 Halst. 62, Chief Justice Ewing
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says : " Tlie rule excludes from the court of small causes all

such actions of trespass as necessarily require, on the part of

the plaintiff, evidence of title ; as the action for mesne profits

after recovery in ejectment. It excludes also the class of cases

in which redress is sought by the remainderman or rever-

sioner, for in such cases proof of title is essential."

In the language of Justice Depue in Dickerson v. Wads-

worth, 4 Vroom 357, "a justice of the peace not having juris-

diction to try the right of possession, whenever the situation

of the owner in relation to the locus in quo is such that his

possession is constructive, and can be proved only by proof

of his title, the reason for this construction ceases, and the

justice cannot be said to have jurisdiction. See, also, Osborne

V. Butcher, 2 Butcher 308.

Applying the clear interpretation which has so repeatedly

been given to our statute, must lead, I think, to an affirma-

tive answer to the first question upon which this case turns.

There is no pretence that Conover ever had actual posses-

sion of the leased premises. The defendant offered to show

no right in Conover to receive the rent by actual assignment

or transfer of it from Fleming. His claim to the rent rests

upon the fact that under the deeds offered in evidence, the

title to the demised premises had passed out of Fleming be-

fore the due day of the rent, and vested in him.

The object of the deeds was to show a change of title, from

which it was to be argued that the rent was transferred. The

proposed defence rested upon the ground that the rent passed

as an incident to the title, and unless the title passed by the

deeds, the right to the rent remained in Fleming. If Flem-

ing still had the legal title, her right to receive the rents re-

mained unimpaired. If the deeds had been admitted, the

question of title must necessarily have been passed upon by

the justice.

The right to the rent passed to the grantee of the reversion

under the deeds, with the title which he thereby acquired. If

there was no title in the grantee there was no right to the

rent, and it could not be held that he had any right to the
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rent until it was determined that the title was vested in him

by the conveyances.

The point of the evidence was to show that the title had

passed and with it the right to the rent, for in no other way

could the defence have been maintained. It was an offer to

show that the title to the lands had passed out of his lessor by

operation of the deeds, and that, as a conclusion of law from

that fact, tlie right to recover the rent vested in the grantee.

This clearly involved the question of title, for, as Justice

Ryerson observed in Hill v. Carter, " whatever the plaintiff

might prove, the defendant might disprove by the same kind

of evidence."

The converse of this proposition must also be true, that

whatever the defendant may prove, the plaintiff may disprove

by like evidence.

Fleming might have denied that the deeds were duly exe-

cuted to pass the title to lands, or that the sheriff's signature

was genuine, or she might have set up that the executors of

Applegate reconveyed to her by a deed, which, under the re-

gistry laws, was entitled to priority over the deed to Conover.

If Conover had brought suit for the rent in a justice's

court, could he have given the deeds in evidence to establish

his title, and his right to the rent as an incident of it ?

If so, the defendant would have been entitled to overcome

its effect by showing title in another, and thus the title to

land would have become the subject of controversy in the suit.

In Main v. Cooper, 26 Barb. 468, the plaintiff sued for

rents, to which he claimed a right by virtue of conveyances

set forth in his complaint.

The Supreme Court, on review, held that by the plaintiff's

own showing the title to real estate was brought in question,

and that the justice had no jurisdiction. This case was

affirmed in a well-considered opinion in the Court of Ap-

peals, reported in 25 N. Y. 180.

In Winter v. Peterson, 4 Zab. 524, it was not necessary to

hold that the deed was admissible in evidence in order to
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sustain the judgment of the court, and it is so stated in tlie

opinion of the court in that case.

In Van Dorm v. Bellis, 2 Haht. 137, the record of judg-
ment in ejectment and the writ of habere facias were lield to

be competent for the purpose of showing that one Schenck
had been put in actual possession of the premises before they
were demised to the defendant.

There is nothing in either of these cases, giving them the
fullest significance, which will justify the admission of the
testimony offered in the case before us.

Assuming, therefore, that these deeds could not be received
in evidence by the justice, because by their introduction title

to lands would have come in question, it remains to be con-
sidered what effect the offer of such testimony and the produc-
tion of the deeds should have had upon the suit.

Should the defendant have pleaded title and given bond or
should the justice have dismissed the suit for want of jurisdic-
tion?

When the defendant 'shall, as a justification, plead title to
any real estate in himself or another, under whom he acted or
entered, he shall commit the plea to writing and give bond.
The justice could not try the question of title, and therefore

if the defendant was not bound to plead title and give bond
in order to avail himself of this defence, it was the duty of
the justice to dismiss the suit as one in which the title to land
came in question. The defendant denied that the plaintiff

below was entitled to the reqt ; he did not, as a justification

plead title in himself or another, under whom he acted or en-
tered. The justification contemplated by this statute is that
of some injury to or entry upon land, in defence of which
title to land is sought to be set up ; a justification of some-
thing which has been done by the defendant.

It made no difference whether the defendant had paid the
rent to the person entitled to receive it or not ; if he could show
that the person then claiming it of him was not entitled to it,

his defence would be complete.

The defendant had done no act which it was necessary to
Vol, XII. H
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justify ; he simply said to the plaintiff, you have no right to

require me to pay this rent, because the right of action for it

is in another, as an incident to the title which he has acquired

to the demised premises.

By the ex})ress language of the New York statute, if the

plaintiff must show title to support his action, and that title is

disputed, the case must be dismissed, and if the defendant

wishes to support his defence by setting up any matter which

will bring title to land in question, he must plead it and give

security to answer the suit in a higher court.

Unless, therefore, our statute is held by construction to

mean what the New York act expresses, that whenever the

defendant desires to maintain his defence by setting up any

matter which will bring title in question, he could not be re-

quired, in a case like the one under discussion, to plead title

and give bond.

The word "justification" might be held to mean defence, and

if our statute had provided tiiat " when the defendant shall,

as a justification, plead title, he should give bond," it might

fairly be interpreted to require a bond in every case where the

defendant found it necessary to offer proof of title in his

defence.

But the superadded words of the act give it a different sig-

nification, by limiting its application to those cases where the

defendant pleads title to justify s«me act or entry on the land

by liimself. If the legislature had intended it to have the

wider meaning, it would have declared, in the language of the

first section of the small cause act, that if the defendant in-

tends to support his defence by setting up any matter which

'*will bring title to land in question," he shall give bond.

From the change in the language used in the latter section of

the same act, the inference is strong that such Avas not the

legislative intent.

If a promissory note was given for the purchase price of'a

tract of land conveyed with covenants of general warranty of

title, and the defendant to a suit on the note in a justice's

court, wished to set up that there had been an entire failure
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of title, would it be necessary to plead title and give bond?

With what propriety could it be said that the defendant, in

such case, as a justification, pleaded title in himself or another,

under whom he acted or entered ?

In cases, therefore, not within the latter section of the act,

the defendant must either lose the opportunity to make a just

defence, or the justice must dismiss the suit because title to

land comes in question. There is nothing in our statute which

indicates a purpose on tiie part of the legislature to put it in

the power of a plaintiff, by selecting his own tribunal, to de-

prive his opponent absolutely of an opportunity to set up

what would elsewhere be a complete bar to the suit.

The defence offered below, if it could have been heard,

would have exonerated the defendant from liability. Any
interpretation of the act which will permit a plaintiff to ex-

clude a just defence by choosing his own forum, must be faulty.

When the deeds were produced and inspected by the jus-

tice, and he found that it was not a sham defence, but that

the question of title was in fact raised in the case, he should

have dismissed the suit for want of jurisdiction. It is like an

action of debt, where, on the trial, it is found that the matter

in dispute exceeds $100, the justice can proceed no further.

The like course should liave been taken in this case, in the

Common Pleas, on the trial of the appeal.

It was a mistake to reject the evidence and proceed to judg-

ment for the plaintiff; there should have been a dismissal for

want of jurisdiction. For this reason, the judgment of the

Pleas should be reversed.

THE BORDENTOWN AND PHILADELPHIA STEAMBOAT COM-
PANY V. J. RUSLING FLANAGAN.

1. The declarations of a steamboat clerk, made after the delivery of goods,

are not competent to charge the steamboat company with negligence

in their transportation.
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2. When the judgment of the Common Pleas on appeal is reversed in-

this court for the admission of illegal testimony, the case should be

sent back to the Pleas to be re-heard.

On certiorari.

Argued at November Term, 1878, before Justices Van
Syckel, Knapp and Dixon.

For the plaintiff, C. E. Hendriokson,

For the defendant, /. H. Gashill.

The opinion of the court was delivered by

Van Syckel, J. This suit was brought by Flanagan to-

recover damages from the steamboat company for negligence

in transporting a horse. On the trial before the Common
Pleas, Flanagan testified that, a day or two after the horse

had been landed from the boat, he went down on the boat and

stated to the clerk of the boat that the horse had been hurt in

lauding ; and then offered to show the replj of the clerk to

establish the alleged negligence. The defendant objected to

the evidence, but the objection was overruled, the evidence

admitted, and judgment rendered for the plaintiff below.

Under the rule laid down in Ashmore v. Pennsylvania Steam

Towing and Transpoi^tation Co., 9 Vroom 13, the evidence

was clearly inadmissible, and the judgment must therefore be

reversed.

A further question is made : whether, on reversal, the plain-

tiff below must prosecute a new suit or re-try his case in the

Common Pleas. Smock v. Throckmorton, 3 Halst. 216, and

Small V. Ward, 3 Halst. 302, are authorities that on a general

reversal of a judgment of the Common Pleas, the matter is

left entirely open, and the plaintiff must prosecute anew for

his alleged cause of action, There is no reason why the plain-

tiff below should be deprived of the benefit of his judgment

before the justice because the appellate court committed an

error in law. The plaintiff's claim might be barred by the
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statute of limitations, so that a new suit could not be main-

tained. It is difficult to see any ground upon which such a

result could be defended, unless there exists an inability in

'the Common Pleas to re-try the case. That there is no such

infirmity in that court, either in its constitution or according

to the principles of the common law, is well settled. The
•Common Pleas has the right to set aside verdicts and grant

new trials in all cases except on appeal, in regard to which it

is restrained by the provision of the small cause act, "that

•after the trial of an appeal in the Court of Common Pleas, no

-new trial shall be granted by that court." Cortelyou v. Ten

Eyche, 2 Zah. 45.

That court cannot itself grant a new trial in appeal cases,

but when its judgment is reversed by this court for the admis-

sion of illegal testimony, the statute does not apply, and in

the exercise of its common law powers it should proceed to

re-hear the case and render judgment according to law. This

view was taken by Chief Justice Ewing in Blair v. Snover, 5

Halst. 153, and by Justice Vredenburgh in Apgar v. Degraw,

4 Dvlcher 527.

The case should be re-tried in the Common Pleas.

STATE, THE CHURCH OF THE REDEEMER, PROSECUTOR,
V. CHARLES F. AXTELL, COLLECTOR OF MORRIS TOWN-
SHIP, IN THE COUNTY OF MORRIS.

A parsonage erected by a religious society on their church lot, is liable

to taxation as real estate.

On certiorari.

The prosecutors are assessed for taxes in the township of

Morris, for state, county, and township purposes, in the year

1877, upon a " house and lot," at a valuation of $3000. The
only real estate owned by them in Morristown is a lot at the
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corner of Pine and Morris streets, containing, within the

fences, abont forty-two hundredths of an acre, U})on which

stand the church edifice and parsonage, both plain frame

structures, closely adjoining, but not touching each other, with

no division, either by way of fence or hedge, between them,

and occupying together considerably more than one-half of

the lot.

The church, which is in the form of a cross, with the foot

fronting the angle of intersection of the two streets, has three

entrances, one at the front and one at each extremity of the

transept; one of the latter being reached through the same

gate and pathway which constitute the main entrance to the

parsonage. The church was erected about twenty-five years

ago. The parsonage was erected some seven years ago, and

has always been used as a residence for the rector and his

family, who pay no rent tiierefor. There is no vegetable

garden upon the premises, nor is the unoccupied space proper

for one, being interspersed with shade trees. Morris street is

the thoroughfare leading from the railroad station to the

public sqnare, and is lined on each side by '-esidences, none

of which in that vicinity have less, and many of which have

much more, unoccupied ground within their enclosures than

there is on the church property. The residences on the same

side of the street with the church are of the humbler sort

;

those upon the opposite side are of a much better class, and

comprise several acres each.

Pine street, somewhat less than one-quarter of a mile in

length, extending to the main street of the village, has no

dwelling-houses upon it, but is of an entirely rural character,

most of the land on each side being meadow and pasture, used

as such. The church is a very simple edifice, having but one

room, the auditorium, and a very small robing or retiring-

room.

The rector's library and study are in the parsonage, and

here he prepares for his work, receives the visits of such of

his parishioners as call upon him for advice and counsel, and

conducts classes preparing for confirmation. The regular
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meetings of the vestry of the church, of the ladies' sewing so-

cieties, and other missionary and benevolent meetings of the

members of the congregation, in fact all meetings excepting

those for public worship, are held in the parsonage, the church

building not being adapted or having any proper accommoda-

tions therefor. No meetings for public worship are held in

the parsonage.

No tax was ever levied upon the prosecutors prior to the

present one.

Tiie diagram of the church property made by the prosecu-

tors is to be taken and considered as part of the case, but not

to be printed with it.

Argued at November Term, 1878, before Justices Van
Syckel, Dixon and Knapp.

For tiie plaintiif, Alfred Mills.

For the defendant, H. C. Pitney.

The opinion of the court was delivered by

Van Syckel, J. The i)laintiff claims tliat the parsonage

is exempt from taxation by ^Z. 64 of the tax law, [Rev., p. 1 1 51,)

because it is a building erected for religious purposes. It has

been settled by two decisions in this court, that a parsonage

and lot standing unconnected with a church edifice,.are sub-

ject to taxation. State, Ref. Dutch Ch., pros., v. Lyon, 3 Vroom

360 ; State, Nevin, pros., v. Krollman, 9 Vroom 323, 574.

The legislature having repealed the act of 1863, which

expressly exempted a parsonage, manifestly did not intend to

include it in the descriptive words "buildings erected and

used for religious purposes."

It is not apparent how a mere change in the location of the

building can relieve it from liability to assessment. It is a

parsonage, used as a residence of the pastor, while he retains

his connection with the church.

Proximity to the church cannot change its character. The
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object of its erection, and the uses to which it is devoted, re-

main the same, whether it is built upon the church lot or on

a lot unconnected with it. The primary and chief purpose

of the structure was for a dwelling for the pastor. There is

nothing to show that the use made of it was exceptional or

different from tiiat made of any other parsonage owned by a

religious society. The appropriation of the land to a use dis-

tinct from that of religious worship, shows conclusively that

the land is not necessary for the fair use and enjoyment of

the church. While in the discretion of the church corpora-

tion, the lot is devoted to no other uses than that of a conve-

nient appendage to the church proper, even though the need

for it be slight, the exemption of the church structure may be

extended over the lot, but when the land is turned to a differ-

ent use, the exemption ceases. The rule is, that exemptions

are strictly construed, the resolution, in cases of doubt, being

in favor of the rule which subjects all property to its just

share of the public burdens.

The assessment should be affirmed.

JOHN S. WILLS V. WILLIAM McKINNEY.

The plaintiff in a junior judgment, by suing out and levying the first

execution upon land, acquires a priority of lien. It is essential for

the maintenance of a priority of lien on land under execution, by a

senior over a junior judgment, that there should be a levy on it after

recording and delivering the writ to the sheriff.

Alterations made in the levy after return, without the authority or

knowledge of the sheriff or plaintiff, diminishing the number of acres

in the levy, held void, and the original number restored.

The description of tlie land levied on in the return will exclude parol

proof that the sheriff intended to levy on all the lands of the defendant*

in execution.

The rule of construction in description of land stated in Qriseom v.

Shxma, 11 Vroom 402, approved and followed.
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The plaintiff, John S. Wills, recovered judgment in this

court against the defendant, William McKinney, August 12th,

1875, for $4664.79. A writ of fieri facias was issued, re-

corded and delivered to the sheriff of the county of Sussex,

August 16th, 1875. It was levied on personal property and

lands of the defendant in said county, on the same day, and

stayed by the ])laintiff until further order, or a junior execu-

tion should come into the hands of the sheriff. November

10th, 1877, John McKinney obtained a judgment in this

court, against the said William McKinney, for $555.01, and

on November 12th, 1877, Hannah L. McKinney recovered a

judgment in the Sussex Circuit Court for $551. On these

two last-named judgments writs of execution were issued, re-

corded and delivered to the sheriff of Sussex county November

12th, 1877, and levies made on personal i)roperty and lands

of the defendant, William McKinney, including "a tract of

land in the township of Audover, containing forty acres, more

or less, being the same land and premises conveyed to William

McKinney by John McCarter and wife, by deed bearing date

June 1st, 1868, and recorded," &c. December 26th, 1877,

a pluries fi. fa. was issued by the plaintiff, John S. Wills,

which was duly recorded and delivered to the sheriff, Decem-

ber 31st, 1877, and levied on the same property described in

the returns to the executions at the suits of John McKinney

and Hannah L. McKinney.

The plaintiff, John S. Wills, claimed that his first execu-

tion was the earliest lien on the McCarter tract of forty acres

of land. This claim was disputed by John McKinney and

Hannah L. McKinney, and the parties agreed that the land

should be sold, and the proceeds brought into this court, where

the priorities of the judgments and executions of the parties

should be determined. The proceeds of sale being in court,

the plaintiff, John S. Wills, moves that they be applied towards

the payment of his judgment, as the first lien on the land sold.

Argued at November Term, 1878, before Justices Dal-

RiMPLE and SCUDDER.
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For the plaintiff, Mills & Church.

For the other plaintiffs in execution, C. D. Thompson.

The opinion of the court was delivered by

ScUDDER, J. It aj)i)ears from the records in this case that

the plaintiff obtained the first judgment against the defendant,

and tliat liis execution thereon, duly recorded, was promptly

delivered to the sheriff and a levy made. By statute, {Rev.y

p. 520, § 2,) a judgment binds lands of the defendants from

the time of the actual entry of such judgment on the minutes

or records of the court. But this general lien is not perfected

against all claimants until something more is done, for to main-

tain its priority over subsequently issued executions against

lands, the execution must be recorded. Rev., p. 389, § 2.

Then it shall have priority and preference from the time that

the writ shall be delivered to the sheriff.

It has been said that the statute making the judgment a

lien on laud is broad enough to complete the lien without a

levy, and it has been held elsewhere that the delivery of the

fi.fa. against lands gives no new rights to the plaintiff, and

vests no new interests ; that the general lien is created by the

judgment, and the execution is merely to give that lien effect,

not by vesting a possessory right in the lands affected by it

in the plaintiff, but by designating it for a conversion into

money by the operation of the fi.fa., and the act of the sheriff

by virtue of it. Catlin v. Jackson, 8 Johns. 520, 547.

It was accordingly decided, in Wood v. Colvin 2 Hill 228,

that it was not necessary for the sheriff to make any formal

levy or seizure before proceeding to advertise and sell land

;

that the execution comes as a power to enable the creditor to

reap the fruits of the seizure already made by the lien under

the judgment.

But our statutes do not stop at this point, where the judg-

ment is made a lien on lands, for it is further enacted that the

sheriff or other officer who, by virtue of any writ of execution,

shall sell any lands, tenements, hereditaments and real estate

levied on, shall make to the purchaser thereof a deed, <fec.
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Rev., p. 1043, § 7. And in section nine of the same statute,

[Rev., p. 1044,) it is enacted that the purchaser of lands under

junior executions shall hold them free and clear of all other

judgments, on or by virtue of which no execution has been

taken out and execiUed on the lands so purchased. The word

"executed," here used, has been construed to mean ''levied."

Dm V. Young, 7 Halst. 300.

Ciiief Justice Ewing, in giving this construction, says:

"The legislature intended that something more should be

done than merely to take out execution; for it might be levied

on some and not on all of the lands of the defendant; and

if so, the lands not levied on, if purchased, might, in good

policy, be cleared from the judgment, as the plaintiff had not

thought fit to extend his execution to them."

This subject is carefully considered in Clemetit v. Kaign, 2

MoCarter 47 ; and these sections of different statutes, which

have been changed from their original places, are held to be

in pari materia, forming part of one entire system, and that

the plaintiff in the junior judgment, by suing out and levy-

ing the first execution upon the land, acquires a priority of

lien. It is essential, therefore, for tlie maintenance of a pri-

ority of lien on land under execution, by a senior over a

junior judgment, that there should be a levy on it after

recording and delivering the writ to the sheriff. If no levy

is made on the land of the defendant when the execution on

the senior judgment is returnable, its preference is gone. It

is claimed in tiiis case, that the first execution of the plain-

tiff, John S. Wills, was not levied on the forty-acre tract of

land belonging to the defendant, William McKinney, at the

time it was in force, and that no other fieri facias was issued

by the plaintiff on iiis judgment, prior to the executions of

John McKinney and Hannah L. McKinney, on their judg-

ments. The controverted fact in this case is whether there

was such levy under the first execution. The return on the

writ shows, among other property, that a levy was made " on

a farm situate, lying, and being in Andover township, Sussex

county, N. J., containing 75 acres of land, more or less, and is
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what is called the Andover farm, and is now occupied by

Dayton McKinney, and is joined by lands of John S. Wills,

White, and others." The question is whether this

Andover farm, thus described, was intended to include this

forty-acre lot.

It appears, from the depositions taken, that the farm upon

which the buildings stood was purchased twenty-five or thirty

years prior to the levy, and was called the Owens farm, after

the fdrmer owner. It had been reduced in the amount of

land, by sales, from one hundred and one acres to about sev-

enty-five acres. Dayton McKinney was living on the farm

at the time of the first execution, but says he made no use of,

and did not rent this adjoining land, called the McCarter lot,

which was mostly covered with small wood. About one acre

of it was cleared and cultivated, and it lay open, without a

fence between it and the Owens land, and cattle sometimes

ran in there.

The deputy sheriif who made the levy, says that he took

the description from the mouth of the defendant, after asking

him to describe all his property, and that the Andover farm

was in that way written, originally, as containing one hundred

and fifteen (115) acres, instead of seventy-five (75) acres, as it

now appears. The number of acres is written in figures, and

has evidently l)een altered from 115 to 75. The first figure

is scratched, but not fully erased, and a large 7 and 5, with a

different pen and ink, are written over the remaining figures.

The deputy sheriff does not recognize them as his figures, and

both the sheriff and he say they have no knowledge or recol-

lection of the alteration. The sheriff says that the writ has

been retained in his office since the levy, and that he first

discovered the alteration after the receipt of the executions

against the defendant, issued in favor of John McKinney and

Hannah L. McKinney. The plaintiff testifies that he saw

the return after it was made, and about the time the stay was

given, February 11th, 1877, and that the contents were then

written 115 acres; that he knew the lands well, and would

have noticed if the smaller quantity, 75 acres, had been given.
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The defendant does not explain why he withheld the Mc-

Carter lot, if he did so, but says he supi)Oses he thought the

plaintiff had enough. It appears, from the proofs, that it

was a confessed judgment for debt, and has been stayed a

long time. The plaintiff, the sheriff, and his deputy, all say

that the change, by whomsoever made, was without their

knowledge or authority.

The return of levy must therefore be read as if it were

written one hundred and fifteen instead of seventy -five acres.

It would be a fraud on the plaintiff to permit a change to be

made in the levy after its return without notice to him. The

rule for determining the meaning of a levy made on lands

under execution, and returned in writing with the writ, is not

different from that which is applied in the construction of

other instruments in writing. Any description sufficient to

fix the bounds of the land is sufficient, or where it can be

fully identified and distinguished by the terms used ; and it

may refer, for a proper description, to the deed of tlie debtors'

grantor, or to a recorded will, or in any other way where

there is sufficient given from the whole description to ascertain

01- identify the premises, but extrinsic evidence will not be

admissible to show what land was intended to be levied on.

Herman on Executions, §§ 191, 192 ; Choppd v. Hunt, 8 Gray

427.

The evidence, therefore, which was taken in this case,

showing that the plaintiff, the sheriff and his deputy intended

to levy on all the real estate of tiie defendant, and supposed

they had done so, can have no legal effect in construing this

return. But the facts show that there were two distinct tracts,

formerly known as the Owens farm and the McCarter lot,

adjoining; that several parcels had been sold off the former,

aud that what remained, added to the latter, made about one

hundred and fifteen acres of land. The plaintiff's testimony

that just before the levy was made the defendant, in conver-

sation with him, called this his Andover farm, and said it con-

tained from one hundred and fifteen to one hundred and

twenty acres, although the defendant says he has no recollec-
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tion of such conversation, and he and his son testify that the

balance of the Owens farm was called by liim the " Andover

farm," is evidence in the case. These facts are competent to

aid in locating and fixing the bounds of the land included in

the levy. If the forty acres in dispute are added to the Owens

farm, we have the number of acres in the levy; and it appears

that it is joined by lands of John S. Wills, S. R. White, Mr.

Van Syckel and others. The only point of description where

there appears to be doubt, is the occupancy of Dayton Mc-

Kinney. He is the son of William McKinney, and occupied

the buildings on the Owens farm, and farmed the land on

shares. The McCarter lot was not tilled, but was growing

up with young wood, excepting about one acre adjoining ]Mr.

White's land, which, was cultivated. It is doubtful if this

land was in the actual occupancy of Dayton McKinney, but

this proof is not so positive that it should overcome the other

descriptive terms in the return, and destroy the levy for its

uncertainty. There is enough left that is certain to identify

the Andover farm and distinguish it from the other lands of

the debtor. If the Owens farm, which had for many years

been so designated—containing, after deduction, about seventy-

five acres—was intended, we are without explanation for the

change of name to the " Andover farm ;
" but if, after these

several parcels had been sold off, the McCarter lot was added

to it, and a new name given to the one hundred and fifteen

acres thus joined, comprising all of the contiguous land of the

defendant, we can see a reason for the change.

The rule of construction adopted by this court in Griscom

V. Evans, 11 Vroom 402, 416, is applicable to this case—that

where the description of land consists of several particulars of

different degrees of importance, that subject matter will be

selected to which those particulars apply, Avhich are superior

in number or importance, rather than that which corresponds

with those of a lesser number or of minor consequence. Here,"

if there be any misdescription to express the intention to levy

on the two tracts together containing one hundred and fifteen

acres, it is in the phrase " now occupied by Dayton McKin-
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ney." The other terms can all be made to harmonize with

the construction claimed by the plaintiflf, and if this phrase be

incongruous, it should be rejected as a false demonstration.

The order will be made that the proceeds of sale of the

forty-acre tract be paid to John ^Y. Wills, the plaintiff in the

first judgment against William McKinney.

STATE, DELAWARE,. LACKAWANNA AND WESTERN RAIL-

ROAD COMPANY, PROSECUTORS, v. EAST ORANGE.

1. The act approved March 10th, 1873, {Pamph. L., p. 327, § 4,) anther-

izing the township of East Orange to pass ordinances to compel any

railroad company to station and maintain flagmen wherever such rail-

road may cross any streets or highways in said township, is a valid

exercise of legislative power, as a police regulation for the safety of

the public and passengers on the trains.

2. Such ordinance, when passed, is a judicial act, imposing pecuniary

burden and loss on the railroad company, and is subject to review in

*
this court, which will determine whether the power conferred has

been exercised in a legal and reasonable manner.

On certiorari to set aside an ordinance.

The prosecutors are the lessees of the Morris and Essex

railroad, which runs through the township of East Orange,

and is used by them in carrying on their business. On the

14th day of January, 1878, the township committee of the

township of East Orange passed an ordinance requiring the

prosecutors forthwith to station and maintain, in the daytime

and in tiie evening until nine o'clock, at the point where their

railroad tracks cross each of the following named streets, to

wit, Burnet street, Clinton street, and Halsted street, in the

township of East Orange, a person with a flag and lighted

lamp or lantern, to give warning of the approach of the loco-

motive engines and railroad cars, under a penalty, &c.

Special powers were given to the township by an act of the



128 NEW JERSEY SUPREME COURT.

Del., Lack. & W. R. E. Co. v. East Orange.

legislature approved March 10th, 1873, and among them, the

power to pass, alter, and repeal ordinances " to compel any

railroad company to station and maintain flagmen wherever

such railroad may cross any streets or highways in said town-

ship, and to maintain a fence and gates wherever such rail-

road may cross Main street, in said township." PampJi. L.,

p. 327, § 4.

The act to incorporate the Morris and Essex Railroad Com-
pany was a{)proved January 29th, 1835, and authorized them

to survey, lay out, and construct a railroad from Morristown

to Newark; to place on it all machines, engines, wagons, car-

riages, or vehicles for the transportation of persons, or any

species of property thereon as they might think reasonable,

expedient, or riglit, and to charge certain rates of passage or

transportation. It was declared to be a public highway, and

the act was to be deemed and taken as a public act.

By section nine, it was made the duty of the company to

construct and keep in repair good and sufficient bridges or

passages over or under the said railroad or roads, where any

public or other road shall cross the same, &c. •

In section twenty, the legislature reserve to themselves the

right to alter, amend, or repeal the act whenever they think

proper. The Morris and Essex railroad, from Morristown

to Newark, was put in use to carry passengers and. freight, in

the latter part of 1837 or the spring of 1838.

Clinton street was opened in April, 1869, Halsted street at

the same time, and Burnet street in April, 1872. There is

some evidence that there was an old driftway, at the time

the railroad was located, running from the main street down
across the field, and about where Clinton street crosses the

railroad track, but the exact location is uncertain.

Flagmen have been stationed by the coujpany at several

of the street crossings, including one at Clinton street. It

also appears that about sixty trains pass over the railroad

through East Orange each , day, and that there had been an

accident at Clinton street and one at Burnet street, to persons

crossing these streets, within two years.
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The return further shows that, at a meeting of the town-

ship committee, held October 9th, 1876, a preamble and reso-

lution were offered and adopted tliat, " whereas, in view of

the recent death by the cars, on the Dekiware, Lacl<awanua

and Western railroad, at its crossing at Clinton street, and

also in view of the continual danger existing not only on that

street, but also on Burnet and Halsted streets, therefore, be it

resolved that the committee on ordinances be directed to pre-

pare an ordinance compelling the Delaware, Lackawanna and

Western railroad to station and maintain a flagman at the

railroad crossing of Burnet, Clinton, and Halsted streets, and

submit the same to the committee for its action, at its next

regular meeting." The ordinance was prepared, and presented

at the time named. It was advertised; the company was

heard by one of its agents ; a committee of conference was

appointed, who reported that the railroad company had sta-

tioned a flagman at Clinton street, but objected to place one at

Burnet and Halsted streets, on account of the expense. No-

vember 12th, 1877, the committee directed their clerk to again

notify the railroad company that unless a flagman or danger

signal was placed at the Burnet street crossing, the committee

would pass the ordinance which was read November 13th,

1876. At the regular meeting held January 14th, 1878, the

ordinance was pa&sed.

Argued at November Term, 1878, before Justices Dal-
BIMPLE, Depue, and Scudder.

For the plaintiffs, J. Vanatta.

For the defendants, J. L. Munn.

The opinion of the court was delivered by

Scudder, J. The reasons assigned for setting aside this

ordinance are, that there was no power in the township com-

mittee to pass it, and none in the legislature to authorize it.

It is argued that these three streets—Clinton, Burnet and

Vol. XII. I
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Halsted streets—have all been opened since the construction

of the Morris and Essex railroad, under the charter ; and that

their lessees, the Delaware, Lackawanna and Western rail-

road, owe no such duty to tlie inhabitants of East Orange

township as is now j)Ut upon them by this ordinance. It

cannot, however, be said that they owe no duty to the public

with reference to their use of those streets. It is true that in

the construction of their road the corporation could only be

required to make such bridges, passages and crossings as were

needed and suitable at the time the railroad was built, to ac-

commodate the public in the use of highways then existing.

The effect of this provision in their charter and in others, as

applied to highways, is simply to enforce a common law obli-

gation, and guard against any nuisance by the company in the

construction of their road. Morris Canal and Banking Co. v.

State, 4 Zuh. 62.

The public have, however, the right to lay roads over the

railway tracks, and use them in crossing as part of such high-

ways. In such use, all persons who pass over them, properly

exercising the right to travel on the public highways, will be

protected. The right of both parties to be on the railroad

track is assured, and each owes a duty to the other while there.

After the company have constructed their road, therefore, new

obligations may be imposed upon them by new conditions

arising after the road has been built, which do not relate to

the construction but to the common use of highways by the

railroad and by the public.

It is familiar law tiiat a railroad company must exercise

care and diligence in running their trains over a public street

or highway, with reference to all persons rigiitfully on such

street or highway, and witiiout regard to the time when it was

opened, whether before or after the railroad was constructed.

And this necessary care and diligence may involve addi-

tional expense to the company beyond the cost of the original

construction of the road and its proper management at the

time it was completed. As travel and business increase, and

new inventions are brought into use ; as population becomes
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greater and centres of business grow up about the lines of
these roads, there are additional charges put upon them.
Afte the date of the charter of this company, and the con-
struction of their road, many duties have been imposed upon
them by the legislature, and their right to do so has not been
questioned. They are required by general laws to erect sign-

boards, to place bells or steam-whistles on every locomotive
and use them in a prescribed way, and are liable to penalties

for not giving such signals. They must have a rope or cord
attached to the bell, gong or whistle on the locomotive and
running through the train; the duty is also imposed to use

all practicable means to prevent the communication of fire

from any locomotive in passing or being on a railroad, to any
property of an adjacent land owner or occupant ; and they
must provide screens or covers for the smokestacks on their

engines to prevent the escape of fire. By a late statute, oil

cars shall not pass any passenger train of any railway com-
pany in any tunnel or upon any bridge of more than one
hundred feet in length. Other like requirements are found
in the statutes of other states. These are general laws applica-

ble to all railways in the state. There are also special sec-

tions in the charters of some cities authorizing the common
council to pass ordinances to regulate the speed and running
of locomotive engines and railroad cars through said cities

;

but such regulation is limited to the streets, squares and pub-
lic grounds. They are also prohibited from stopping their

trains for an unreasonable time on such places. State v. Jer-

sey City, 5 Dutcher 170.

It is clear from the citations above made that when the

privilege is given to a railroad company to cross public high-

ways then existing, or that may afterwards be laid, it is not

exempted from the common law duty of taking reasonable

care to enable the public to use the highways with safety

;

and where there is such duty, a corresponding right exists in

the legislature to enforce its performance by appropriate leg-

islation. This right, based on the principle of the duty of

the state to secure the safety of the public, can only be



132 NEW JERSEY SUPREME COURT.

Del., Lack. & W. R. R. Co. v. East Orange.

abridged by express reservation, or by plain implication from

the nature of the privileges and franchises granted in the

charter, and it is even doubted whether the legislature can

limit the obligation to discharge this important duty. There

is no such reserv^ation or implication in this charter, which

contains only the usual grant of the franchise, to make, main-

tain and operate a railway, to condemn lands and materials

for that purpose, and receive certain fares and tolls.

In the original charter, and in the supplement of 1865,

there is a limit on taxation, which has been recently held to-

be an irrepealable contract. State of New Jersey v. Yard, 5

Otto 104. But this ordinance is not an exercise of the power

of taxation in form or in principle, nor is it taking the prop-

erty of one for the benefit of another, without compensation.

All these arrangements, by which burdens are put upon the

company of a character different from any others in the char-

ter, are necessary for the protection of the passengers and

freight conveyed on the road as well as for the safety of the

public. They tend also to protect the company from the con-

sequences of negligence on the part of their agents. They

are thus in furtherance of the purposes for which the road

was instituted—the rapid, convenient and safe transit of per-

sons and property along the line of the railway. Nor can

these correlative effects be separated or distinguished by the

suggestion that this is an exercise of the taxing power and for

the benefit of the public only. Protection to the public is

protection also to the corporation and to the persons and

property for which it is responsible.

It is evident that the legislature may thus require additional

precautions of railway companies, involving expense to them,

to prevent injuries to persons and property within and with-

out their cars, while exercising their franchises under their

charter. Such requirements are in the nature of police regu-

lations, and do not conflict with the constitution, because they

take away no vested rights, nor do they interfere with or

impair the powers conferred on the company by the act of
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incorporation. The essential franchises of the corporation

are not disturbed.

This subject is fully considered in 2 Redfield on Railways,

{4:th ed.) eh. 32, § 2, ^ 232, and in the notes and cases to

which reference is there made. Stcde v. Noyes, 47 Me. 189;

Thorpe V. Rutland and Burlington R. R. Co., 27 Vt. 140;
Bulkley V. N. Y. & N. H. R. R. Co., 27 Conn. 479 ; Galena

and Chicago R. R. Co. v. Loomis, 13 III. 548; Staats v.

Hudson River R. R. Co., 3 Keyes 196 ; Frankford, &c., R. R.

Co. V. Philadelphia, 58 Penna. St. 119.

In a late case, [People, ex rel. Kimble, v. B. & A. R. R. Co.,

70 N. Y. 569,) the court say that the legislature may make
-such regulations as are ajjpropriate to protect the lives of per-

sons carried upon railroads or passing upon highways crossed

by railroads. Such legislation violates no contract, takes

away no property, and interferes with no vested right. All

tliis is within the domain of legislative power, although the

power to alter and amend the charters of such corporations

has not been reserved. In this case, the power to alter

and amend is reserved, and that question is not, therefore,

important.

It will be found that while, in some cases, the legislature

have imposed these additional burdens on all the railway cor-

porations by general laws, they have, in others, empowered
commissioners, or municipal bodies, to apply them in their

discretion. Here the common council may pass an ordinance

to compel any railroad company to station and maintain flag-

men wherever such railroad may cross any streets or highways

in said township of East Orange, by the express terms of the

charter. In the exercise of this authority, the common coun-

cil are called upon to use a judicial discretion. Their ordi-

nance, when passed, will put a pecuniary burden and loss on

the milroad company, and must, therefore, be subject to review

in this court, as a judicial act. If the ordinance comes within

the principle above stated, and has been passed in due form,

-and if the power conferred by the legislature has been exer-

cised in a reasonable manner, then the ordinance will be
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binding; if not, then it will be the duty of the court to set it

aside.

There is no question made that all the required forms were

used in the passage of this ordinance, but its special require-

ment of a flagman to be stationed at each of these three

streets—Clinton, Burnet, and Halsted streets—is disputed as

a legal act.

It is obvious that tiie legislature have intended to enlarge

the common law liability of these prosecutors, for, as a gen-

eral rule, a railroad company is not bound to keep a flagman

at the points where its road intersects public highways. Del.,.

Lack & W. R. R. Co. v. Tofey, 9 Vroom 525.

It is only required to do so when the company so construct

the road as to make it unnecessarily hazardous. The rule, as

expressed in our state, is that, when the company lias created

extra danger, it is bound to use extra precautions, and this-

may demand the placing of a flagman at a crossing. Penna.

R. R. Co. V. Matthews, 7 Vroom 531.

Like conclusions have been reached in late English cases.

Stubley V. L. & N. W. R. Co., L. R., lEx.U; Stapley v. i.,.

B. <fe -S'. C. R. Co., L. R., 1 Ex. 121.

That this common law liability may be increased by statute,

cannot be denied, but it is not necessary to say, in this case,,

to what extent it may be carried. It is certain that it may

go so far as is contemplated in this act, to protect the streets

and highways of a densely populated district, where there

are extra hazards—where both the passengers on trains and

travelers on the highways are exposed to extraordinary risks

by the passage of sixty trains in a day.

I find no want of power in the legislature to pass the act

giving authority to the common council to enact this ordi-

nanccj and no violation of the law or abuse of the discretioa

committed to them in passing the ordinance.

The certiorari will be dismissed, with costs.
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STATE, EX EEL. JAMES H. ELMENDOEF, v. THE BOARD
OF FINANCE AND MAYOR AND ALDERMEN OF JERSEY
CITY.

A writ of mandamus will not be allowed to enforce the payment, by the

city of Jersey City, of an amount awarded by the report of a referee

appointed by a judge and confirmed by him, by statute, for work done

outside of a contract for a public improvement. The legal remedy is

by action on the award.

On petition and rule to show cause why a mandamus should

not issue.

The facts in this case appear in Schumm v. Seymour et ai,

9 a K Green 143, in Chancery, May Term, 1873. The
street commissioners of Greenville, afterwards made a part

of Jersey City, contracted with the relator to do work and

furnish materials for the improvement of a street in said

township, called the New Bergen road. Included in the total

cost, were materials and work not specified in the proposals or

bids, or in the contract pursuant to them, but subsequently

ordered by the commissioners during the progress of the con-

tract work. Proceedings were had in equity l)y a land

owner, assessed for a part of the expense of improvement, to

restrain the collection of the cost of the extra and illegal work,

and to obtain reductions from the contract price, for alleged

non-compliance with the contract, for filling, stone, flagging,

curbing, &c. The former was enjoined, and the reductions

claimed were allowed, May 13th, 1878, on final decree.

While the reference was pending in the Court of Chancery,

an act of the legislature was passed April 9th, 1875, as a sup-

plement to the act to re-organize the local government of

Jersey City, requiring the justice of the Supreme Court of

that circuit to appoint a referee to ascertain the amount of

work done and materials furnished in the above case, which

were not duly advertised and contracted for in the manner
prescribed by law, who should report, and upon confirmation
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of the report by said justice, the amount should be paid by

said city of Jersey City, in like manner as if due advertise-

ment and contract had been made in the premises. It was

provided that the city should not pay the amount until the

completion of the above suit in Chancery.

The second section enacted that the sum so ordered shall be

included in the cost of the improvement above mentioned, and

assessed and collected as the other parts of the costs and ex-

penses of such improvement shall be assessed and collected.

The referee was ap])ointed under the law, and made a final

report October 25th, 1876, that there was due the relator

$17,920.95. This report was confirmed by the justice of the

Circuit Court October 26th, 1876, and the above sum, with

interest thereon from the 15th day of July, 1876, was ordered

to be paid to said James H. Elmendorf by the city of Jersey

City, according to the statute in such case made and provided.

June 9th, 1878, a demand was made on the board of

finance of Jersey City, and subsequently on the mayor, for

payment of the amount of this report, and it was refused. A
rule to show cause why a mandamus should not issue, com-

manding the payment of said sum, was granted, and on its re-

turn the motion is made to make the rule absolute.

Argued at February Term, 1879, before Justices Scudder,

Dalrimple and Depue.

For the relator, John Linn.

For the respondents, H. Traphagen.

The opinion of the court was delivered by

Scudder, J. The statute of 1875, above cited, is designed

to provide a way by which the relator may obtain payment

from the city of Jersey City for his work and materials put»

upon the New Bergen road, formerly in the township of

Greenville, which work and materials were not duly adver-

tised and contracted for in the manner prescribed by law. To
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effect this purpose, it directs the appointment, by the justice

of the Supreme Court of that circuit, of a referee, who, if it

appears to his satisfaction that such work and materials were

furnished on such road by the order of any lawfully consti-

tuted board or engineer, shall order such sum paid as shall be

just and reasonable ; and the money so ordered to be paid

shall, upon confirmation of the report of the referee by said

judge, be paid by said city, &c.

The referee has made his report, the judge has confirmed it,

and, on demand, the city has refused to pay. The question

now is, what is the legal remedy to enforce payment ?

The relator asks the privilege to use the prerogative writ

of mandamus.

In State, ex rd. Little, v. Township Committee of Union

Township, 8 Vroom 84, this court decided that a mwidamus

is not the proper remedy to enforce the payment of moneys

due from a municipal corporation for work and labor; but

the court said that if a statute should direct an ascertained

sum of money to be paid to an ascertained person by the

authorities of a township or other political precinct, the pro-

cess in question might be used to coerce such payment in case

of default.

The sum demanded in this case wa.s not ascertained prior

to or in the remedial act, but it is to be found by a referee,

and upon his report and its confirmation by a justice of this

court, the sum shall be paid. Tiiis is but the appointment

of a tribunal outside of the regular courts of law to settle a

sum to be paid.

It does not therefore differ in substance from the case of

Cleveland v. Board of Finance of Jersey City, 10 Vroom 629,

which holds that where the legal right to recover is not clear

on the face of the statute, and the applicant lias a proper and

adequate legal remedy, he shall not use the extraordinary

remedy by mandamus.

This report and confirmation stand in no better legal posi-

tion than an award made by arbitrators by like legislative

authority, and the relator may bring his action upon the re-
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port of the referee as an award made under the statute. It

may be convenient to resort to short and summary methods

to obtain money to wliich tlie relator thinks he is entitled for

his work and labor, but this court has not been sAvift to en-

force such questionable claims against municipalities, and

while due effect will be given to all legislation for the relief

of contractors who have lost their remedy to recover for work

and labor by restrictions of the charter of a municipality, yet

we do not feel willing to give, in this case, a more liberal and

effective remedy than the statute has provided.

The relator has an adequate remedy by an ordinary action,

and must use it, while the defendants can also be heard on

the objections that have been here made to the constitutionality

of the act of 1875.

The writ is refused, and the rule to show cause discharged,

with costs.

STATE, DAVID J. BOICE, PROSECUTOR, v. CITY OF PLAIN-
FIELD.

1. In a notice of intention to widen a street it is a sufficient description

to state that part of the owner's land will be required, lying on a certain

street, between the intersections of two other streets, and referring for

further description to the ordinance, to which he has access.

2. Failure to agree with the land owner for his lands to be used in the

improvement, is a jurisdictional fact that must precede the condemna-

tion, and appear on tlie face of the proceedings.

3. Where three commissioners to assess the value of lands to be con-

demned are appointed, two weeks' notice, prescribed by the charter,

given of their appointment and time and place of meeting to assess,

if one of them refuses to act and another is appointed in his place,

without notice, before the assessment, their subsequent award is void.

On certiorari to review the proceedings to condemn lands

of the prosecutor, and make assessment for street improve-

ment, under an ordinance for the widening of Cherry street,
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from North avenue southeasterly to Seventh street, passed

May 6th, 1876.

For tlie plaintiff, /. H. Ackerman.

For the defendant, Suydam & Jackson.

The opinion of tiie court was delivered by

ScUDDER, J. The first reason assigned for the reversal of

this assessment is that the notice given by the common council

of their intention to take the land of the prosecutor is defective.

The charter, section thirty-nine, [Pamph. L., 1872. p. 1148,)

after giving the common council authority, by ordinance, to

lay out, open, alter or widen any street in any j)ai't of the said

city of Plainfield, requires that they shall give a written or

printed notice to the owner or owners of any lands or real

estate, with the appurtenances, necessary to be taken for either

of the said purposes, or to his, her, or their legal representa-

tives, of their intention to take such land or other real estate

and appurtenances, and a[>propriate it for such street, and shall

treat with such person or persons for the same.

The ordinance in controversy in this case will be found set

forth in State, Boice, pros., v. Citt/ of Plainfield, 9 Vroom 95.

Its purpose is to widen Cherry street in the southeasterly

course, from North avenue to Seventh street. It is admitted

that it is necessary to take a portion of the land of the prose-

cutor to make this improvement; that the ordinance is a valid

exercise of the charter powers of the common council, and

that a printed notice of intention was served on the prosecutor

June 10th, 1876.

The form of this notice is questioned. It is addressed to

the prosecutor, and notifies him " that it is the intention of the

common council to take a part of his lands and real estate,

situate on Cherry street, between North avenue and Seventh

street, in said city, pursuant to the provisions of an ordinance

entitled 'An ordinance for the widening of Cherry street, from

North avenue southeasterly to Seventh street,' approved May
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6th, 1876." Where a notice is required of this character, aud

its contents are not prescribed, it should in itself be sufficiently

descriptive to fairly inform those interested of the real im-

provement intended. Stcite, Carr, pros., v. Jersey City, 6

Vroom 404 ; State, Peters, pros., v. Newark, 2 Vroom 360

;

Vail V. Morris and Essex R. R. Co., 1 Zab. 189. This notice

is addressed to the prosecutor by name ; he is informed that

his land, lying on a certain street, between the intersections

of two other streets, is to be taken for the purpose of widening

the same, pursuant to an ordinance, which is a public record

to which he, as a citizen, has access. As a preliminary notice

of an intention to take a part of the prosecutor's land to widen

this street, it is sufficiently descriptive of the intended im-

provement, and there is no danger that the land owner will

be misled, or be without information of the nature of the call

upon his property. To require greater particularity would be

a useless refinement and repetition.

The next objection, that it does not appear that the common

council did treat with the land owner for the land necessary

to be taken for the street, is answered by the additional clause

in the notice of intention of a time and place when aud where

the owner might be present to treat with the council for his

lands; and the fact, admitted in the state of the case, that the

prosecutor did appear, and refused and failed to treat for the

portion of lands required for the street. The attempt and

failure to agree with the land owner are jurisdictional facts

which precede the condemnation of the lands, and must appear

on the face of the proceedings before further steps can be

taken. State, Wilkinson, pros., v. Trenton, 7 Vroom 499 ; Vail

V. Morris and Essejc R. R. Co., 1 Zab. 189 ; Doughty v. S. &
E. R. R. Co., 1 Zab. 442 ; Coster v. N. J. R. R. Co., 3 Zab.

227. But the effect of the above admission made in the case

presented to the court is to dispense with the proof, that might

have been offered, that in the minutes of the council, or in'

some other legal form, it does ai)pear that there was an effijrt

to treat for the lands, and a failure to agree.

The third reason relates to the appointment of commis-
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sioners, and the notice given of their meeting. Section thirty-

nine of the charter directs that if the land owner shall refuse

to treat for his land, it shall be lawful for the council to

appoint three judicious and disinterested citizens of said city,

as commissioners, to make an estimate and assessment of

damages. Section forty prescribes the oath to be taken by

said commissioners. Section forty-one orders that tlie common

council shall appoint and give notice of the meeting of said

commissioners by advertising the same in two newspapers

printed in the city of Plainfield, if so many there be, two

weeks before the time of meeting. The said commissioners,

or a majority of them, when met, shall have power to swear

and examine witnesses, and shall view the premises, if neces-

sary, and make just and true estimates and asses>ments, and

report their proceedings to the common council, &c.

August 9th, 1876, the common council, by resolution, ap-

pointed James Parker, George Boyd and Joseph Cutter com-

missioners under the above-recited sections. On the same day

they fixed August 31st, 1876, and the council chamber, as the

lime and place for the said commissioners to meet and fulfill

the duties of their office, and all persons interested were noti-

fied to be then and there present. This notice was duly atl-

vertised. Two of these commissioners, James Parker and

Joseph S. Cutter, accepted the appointment, but George Boyd,

the third person named, declined to serve, and on August

29th, 1876', J. Oakley Nodyne was appt)inted a commissioner

ill his place. Two days afterwards, these three commissioners,

Parker, Cutter and Nodyne, having been didy sworn as coin-

niissioners, met to hear parties interested in the street matter,

and subsequently made their report. But one notice was

given of this meeting, and that was that Parker, Boyd and

Cutter would meet and act. There was no notice that Nodyne

would be one of the commissioners, to act in the place of Boyd.

This appointment of Nodyne was a change in the board of

assessment, of which the parties interested should have had

notice. The )X)wer was given to council to remove the com-

missioners appointed by them, and appoint others for any
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cause that to said common council might seem just. But

when the, board constituted by them shall meet to act, there

must have been two weeks' notice of the meeting of that board,

and not of another.

This is an important omission, for the presence and influ-

ence of the unadvertised commissioner may be the controlling

power in the board. It is no answer to say that a majority

of the commissioners, when met, have power given them by

the charter to make estimates and report, and that two of the

originally api)ointed commissioners remained and acted. The

presence of a third person made it a different board, of who.-ie

meeting to act the parties interested had no legal notice. This

is a fatal defect in their proceedings.

The remaining reasons relate to the form of the assessment,

and the questions raised do not differ essentially from tho.-e

already decided in this court in other cases, and need not,

therefore, be again considered.

For the reason above stated the report and assessment of

these commissioners, and all proceedings thereunder, are set

aside so far as they affect the prosecutor.

JAMES S. WANDLING v. I. BOWMAN THOMPSON.

1. On rule to show cause for an attachment against a sheriff for not

bringing into court, pursuant to its order, money raised on execution,

he will not be permitted to assail the validity of the order, if he has

been, or has had opportunity to be heard upon it. It is conclusive

upon him in establishing the contempt.

2. The facts upon which such rule to pay was ordered, will be looked

into only in determining punishment and the just measure of redress

due to those who are injured by his disobedience.

3. After notice, by a subsequent judgment creditor, to a sheriff to j)ay

into court money raised on execution, payment to the plaintiff in such

execution is at his peril.

On rule to show cause why an attachment should not issue

against the late sheriff of Warren county, for refusing to pay
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mouey into court, upon the application of H. D. Van Ostrand

and others, judgment creditors of tlie defendant.

Argued at November Term, 1878, before Justices Van

Syckel, Knapp, and Dixon.

For the rule, 0. Jeffrey.

Contra, L. De Witt Taylor.

The opinion of tlie court was delivered by

Knapp, J. Under execution issued on the above judg-

ment, John Gardner, the respondent, then sheriff of Warren

county, advertised and sold, in February, 1878, goods and

chattels of tlie defendant to the amount of about $1350, and

on the 20th of April of that year, sold certain real estate of

the defendant, for the sum of $300. The plaintiff became

the purchaser at both sales. At the close of each sale, H. D.

Van Ostrand & Co., the applicants, and subsequent judgment

creditors of the defendant, Thompson, questioning the valid-

ity of the judgment under which the sales were made, served

notice upon the sheriff, requiring him to bring into court the

proceeds. Following each notice, a rule of the court allowed

ex parte by one of the justices, ordering the sheriff to pay

the moneys into court, was served upon the sheriff. He

responded to neither the notices or rules. The goods were

delivered to the plaintiff, as purchaser. A deed, conveying

the lands to him, was executed by the sheriff, and the plain-

tiff's receipt was taken upon the execution, settling with him

for the proceeds of both sales, less execution fees.

At the June Term following, the applicants, on notice to

the sheriff, applied to tlie court, and were allowed a rule upon

him to show cause, at a day in term, why he should not pay

both sums into court. He did not appear to show cause

against the rule, and on the 14th of June it was made abso-

lute, requiring him to bring in the money within ten days

after service of a copy of the order upon him. Failing to
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obey that order, this rule to sliow cause was entered. To this

rule he appears, and denies that he is in contempt through his

failure to obey the several orders, or any of them. Having,

as he says, had no money actually paid in hand, from either

sale, he contests the fairness of the order to pay. He admits

the sale of the chattels for the price named, and delivery to

the plaintiff, as purchaser, as well as the sale and execution

of a conveyance of the lands, and that he took the plaintiff's

receipt for both sums, on the execution, towards settlement.

As to the first sale, he 'further says that the applicants, at the

time they gave notice, were not judgment creditors, and were

then without lien upon the property sold, or its proceeds, so

that their notice afforded no authority or excuse for withhold-

ing payment to the plaintiff, and such payment was made

before the order of the court came.

Had these matters been befoi-e the court at an earlier stage

in the proceedings, they would have been pertinent matters

for the court to consider, in determining upon the proper

order. They come late now. Whatever effect the circum-

stances may have upon the punishment, he cannot purge his

contempt by caviling at the order, or be permitted to say that

the court had no business to make the rule which he lias vio-

lated. He had full oppoitunity afforded him to be heard on

the rule to show cause, on the 1st of June. He remained

absent and silent, and permitted the court to proceed to an

adjudication against him upon the case as made by the appli-

cants. He cannot, with justice, complain if the court will not

now, at his instance, sit in review upon its former order,

or permit him to assail its binding force. In determining

whether he is in contempt, the rule must be tiiken as a con-

clusive order to bring in tlie money, and one which he was

bound to obey.

But the facts will be looked into, when necessary to do so,

in determining the measure of punishment to be imposed and

the extent of injury and proper redress to those whose rights

have been impaired or delayed by the disobedience complained

of. Endicott v. Mathis, 1 Stockt. 1 10.
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It was in this view that, under this rule to show cause, the

court permitted the parties to this motion to take testimony

upon the merits. An examination of that testimony shows
a state of facts which, had they been before the court on the

hearing of the former rule, would have limited the extent of
the order to the exclusion of the proceeds of the personal

property. The applicants were, at the time of the service of
the notice upon the sheriff at the first sale, not judgment
creditors, and, upon a mere notice of a creditor having no lien

upon the property, the sheriff was not bound to delay pay-
ment to the plaintiff, and when, subsequently, the ex parte

order of the court was served, the sheriff had settled with

the plaintiff, and paid over the money. But the apj^licants

had judgment when the lands were sold. The sheriff had
received and returned, unsatisfied, an execution issued upon
it. The notice, then, was full warning to him that strict com-
pliance with the mandate of the writ to pay the consideration

money into court would be required, and from parties having
a right to intervene.

In addition to the notice came an order of the court direct-

ing the same course. The objection that it was not a certified

copy which was served, has, in this case, no force. The order,

signed by the judge, was served. The rule of practice de-
clared in Saediker v. Quick, 1 Green 245, does not apply.
Besides, the notice fully apprised the sheriff of a controversy
over the fund—which he had not power to settle—and of his

duty to place it under tiie court's control. This, without the
subsequent order, was ample ground for the rule of June
Term. The sheriff does not pretend to liave been in any
doubt as to the verity of the order; and disobedience to orders
and process of the court cannot be justified upon mere tech-
nical grounds. Endieott v. Mathis, supra.

This order was served upon the sheriff before the execution
and delivery of the deed to the plaintiff's attorney—probably
before the endorsement of the proceeds of sale upon and
towards satisfaction of the plaintiff's execution. It certainly

Vol. xn. k
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was before the sheriff had authorized such endorsement. It

was thus, by both notice and order, made his duty to collect

the money bid for the lands, from the purchaser, and payment

to the plaintiff was prohibited. The answer that he did not

receive the money or pay to the plaintiff, is specious, l)ut not

true in effect. The form of taking the purcliase money from

the plaintiff, and handing it back to him, would have been

idle ceremony. The same result was gained by the method

pursued in discharging each from the claim of the other.

The sheriff has made no other demand upon the plaintiff for

payment, and both parties treat the sale as a concluded trans-

action. By arrangement between the sheriff and the plain-

tiff^s attorney, the deed for the lands is held by the latter

until these proceedings are ended and the results known.

The chief significance of this circumstance, although urged as

important for the respondent, is that, in union with other

facts, it discovers a purpose to experiment with the court in a

way not deserving encouragement.

The rule of June Term was to reiterate and enforce the

former orders of the court ; and had the respondent appeared

and made full disclosure, the rule would have been made

absolute to pay in the proceeds of the last sale. The respond-

ent, having been paid the money, or treated it as having been

paid to him, could nofc, after notice that strict compliance with

the command of the writ was required of him, pay over the

money to the plaintiff and escape further liability. Stebbins

V. Walker, 2 Green 90.

If we regard him—as he insists we should—as not having

had the money, the order to pay would still be justified by

his purposely permitting the money to remain in the plain-

tiff's hands, without making any effort to collect it.

I incline to believe the respondent's assertion, that it was

not his purpose to witlistand the court. His error was in

submitting himself, in the performance of his official duty^in

this matter, to the guidance of the plaintiff, whom he knew

to be a party to this controversy, and who evidently intends,

as the sheriff should have seen, that the validity of his judg-
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ment shall not be looked into by the court, if he can avoid

the scrutiny.

Assuming that the respondent's difficulty springs from this

oause, he must, nevertheless, be held and adjudged as having

disregarded the mandate of the court, and contemned its

authority.

The applicants have succeeded in showing reasonable ground

to be heard upon their claim to be first paid out of the pro-

ceeds of defendant's lands. The rule should be made abso-

lute, and there should l)e an order that an attachment issue

against the res|)ondent, unles.s, within ten days from and after

service of a copy of the rule upon him, he pay in to the clerk

of the court the proceeds of the sale of the defendant's lands,

and the costs of all the proceedings after the ex parte rule of

April 25th.

STATE, PENNSYLVANIA RAILROAD COMPANY, PROSECU-
TOR, V. SAMUEL R. WETHERILL, COLLECTOR OF THE
TOWNSHIP OF SPRINGFIELD, IN THE COUNTY OF BUR-
LINGTON.

The first section of the act of April 2d, 1873, for the taxation of railroad

corporations, does not enlarge or restrict the power of companies sub-

ject to its provisions, to acquire or hold lands for roadway. Such
companies are exempt from local taxation upon their road-width, as

allowed by their acts of incorporation, and all structures thereon suit-

able and proper in use for the purposes of the corporation, and not

otherwise used. Upon all lands outside such road-bed, intermediate

the termini, they are subject to local taxation.

On certiorari to review assessment of tax.

Argued at November Term, 1878, before Justices Van
Syckel, Knapp and Dixon.

For the plaintiff, P. L. Voorhees.
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The opinion of the court was delivered by

Knapp, J. The tax complained of was assessed in 1878,

against the Columbus, Kinkora and Springfield Railroad Com-

pany, upon parcels of land situate at Jobstown and Julius-

town stations, on the line of the company's railroad and in its

ownership. The prosecutor operates the road under lease

from the owner. The land assessed at each station includes

the road-bed, which, at Juliustowu, runs diagonally over the

lot, which is nearly a square. On either side of the road-bed

there is left a triangular lot, they together containing about

two-tenths of an acre, outside of a road-width of one hundred

feet, and three-tenths outside of a sixty-six feet width. In a

road-width of one hundred feet will be included depot build-

ings on one side, and coal sheds on the other ; both of those

buildings will be outside, or nearly so, of sixty-six feet.

At Jobstown the roadway runs longitudinally with the tract

occupied by the company, which tract is one hundred and ten

feet wide at the station, and narrowing towards the south by

converging lines to eighty-eight feet in width, in a distance

of eight hundred and fifty feet. The tracks, depot building,

and all other structures are within a width of sixty-six feet,

measuring from the north line of the tract.

The prosecutor claims exemption from taxation for a road-

way of one hundred feet in width, and all the structures upon

it, under tlie provisions of the first section of the act of April

2d, 1873, entitled "An act to establish just rules for the taxa-

tion of railroad corporations, and to induce their acceptance

and uniform adoption," [Rev., p. 1166, § 126,) which enacts in

substance that railroad companies, occupying and using rail-

roads in this state, shall pay county and municipal tax " upon

all the real property by them occupied, used or owned for the

purposes of their road or otherwise, excepting their main stem

or road-bed and track, not exceeding one hundred feet in

width."

By the sixth section of the act incorporating the company,

{Pamph. L., 1866, p. 882,) authority is given to lay out and

construct a railroad, "not exceeding sixty-six feet in width,"
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between the terminal points; and by the tenth section the

company may hold other lands at the termini, and at all in-

termediate station.*, not exceeding, at each, two acres. The

fourteenth section provides for the payment of a state tax of

one-half of one ])er centum on the cost and equipments of the

road, or such part as may be in operation, " and such other

taxes as may be assessed from time to time by a general law

applicable to all railroads over which the legislature shall have

power for that purpose at the time of the passage of such law

or laws, * * provided that no other tax or impost shall

be levied or assessed upon said company."

Under these provisions, and until the passage of a general

law, such as mentioned, the company would rightfully hold

its road-bed to the width of sixty-six feet, and land at each

station, not exceeding two acres, in use or in present contem-

plation of use, for the purposes of its incorporation, exempt

from ordinary taxation. State, M. & E. R. R. Co., pros., v.

Haight, 6 Vroom 41 ; State, C. & M. R. R. Co., pros., v. Col-

lector, 9 Vroom 270.

But the act of 1873, above referred to, furnishes the rule of

taxation for this company. Under this enactment there is no

exemption for the real estate of the company, held at stations

intermediate the termini outside the authorized roadway, al-

though held for necessary use and under chartered right.

Their " main stem or road-bed and track " only is withheld

from municipal taxation. In the charter of this company, as

we have seen, the width of the road which it is authorized to

construct and operate is not to exceed sixty-six feet. I have

found no legislation, if such exist, authorizing any increased

width, unle&s, as claimed by the prosecutor, such authority

springs out of the provision in the first section of the act of

1873. I am unable to see in that a legislative intention to

confer or enlarge corporate powers. The object of the act, as

the title tersely expresses it, is to establish rules for the taxa-

tion of railroad companies, and not to confer upon them new

corporate powers and privileges. The design of the whole act

seems the opposite of granting franchises. It regulates the
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mode in which raih'oad companies, vested with public riglits

and franchises, shall, on account of them, bear certain shares-

of the public burden. The language in the exemption is,.

" their road-bed, &c., not exceeding one hundred feet in

width." This means their legally authorized road-bed, of

whatever width it be, not greater than one hundred feet—the

excess, and only the excess, shall be taxable. What is the

road-bed of each, its location, dimensions, &c., can be de-

termined only by looking into the several grants. The dif-

ferent widtlis of specially chartered roads were established

upon the needs of each as they, in legislative judgment, existed.

A purpose to reduce them all to a common rule or standard,

involving enlargement of the powers of some and restriction

of others, should find its expression in plain terms, and we

should look for them in connection with kindred legislati(m.

To infer such purpose from this language, which is ap{)ropriate

to define and limit the extent of exemption from tax, found

in an act embodying a scheme of railroad taxation, could

hardly be justified. The act was not intended to regulate tlie

width of railways, or to enlarge or restrict, in that respect, the

rights conferred by charter upon railroad companies coming

under its provisions. Touching the power to acquire and hold

lands for their corporate purposes, it leaves them where it finds

them.

The exemption of this company, in my opinion, was limited

to the width of sixty-six feet, as provided in their charter, and

the property outside of that limit was rightly subject to taxa-

tion. The assessment was wrong in including the roadway, but

the testimony taken under the rule shows that, at Juliustown

station, the property outside of the line of sixty-six feet has a

value equal to the amount assessed upon the whole property

there, so that this part of the assessment should not be disturbed.

It is within the rule laid down by this court in State v. Collector

of Jersey City, 6 Vroom 178. At Jobstown the value of the'

taxable land is less than th-e assessment. All the buildings

and improvements at this point occupy a width not exceeding

Bixty-six feet, measured from the northerly line of the assessed
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property. In the absence of any testimony showing the legal

location of the road, we must infer from this use of the prop-

erty that the proper road-bed is along that side of the com-

pany's land where its appropriate works are constructed.

This would leave a strip liable to taxation, containing about

two-thirds of an acre, not exceeding in value $100. The

defendant claims that tliere should be added to this, three of

the buildings erected on the roadway, for the reason that the

company has let out those buildings for uses not connected

with the objects and purposes of its incorjjoration, under the

nile declared in the case of Cooh, ColVr, v. State, 4 Vroom 474.

But I think that the application of this rule is not justified

by the facts })roved. All these buildings are suitable and proper

in the company's legitimate business, [State, N. J. R. R. Co., pros.,

V. Hancock, 6 Vroom 537,) and presumably were so used, until

the contrary be shown. What was proved is, that a car-house

was used to shelter a car belonging to one of its customers. The

company had, in my judgment, as clear a right to contract to

furnish housing for the car of another when at its depot, and

to receive payment therefor, as it had to carry the car over its

road for pay. The proof offered to show that the coal-house

Avas let to a stranger for other than the company's use was an

admission of an officer or agent of the com{)any, made, not in

the transaction of any business, or in the performance of any

duty connected with the matter. This proof was taken under

objection. This was not proof to bind the prosecutors.

The proof respecting the use of the blacksmith-.shop is

equally unsatisfactory. All these buildings, in their appro-

priate uses by the company, are exempt from taxation. To

withdraw them from the exemption because used for purposes

outside of the company's proper functions, the facts should not,

as here, be left in doubt.

I think the tax in this case should be affirmed as to $700

of the valuation. As to the remainder, it should be set aside,

without costs.
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STATE, GEORGE P. WETMORE, PROSECUTOR, v. CITY OF
ELIZABETH.

1. A direction in a statute, that an assessment for a street improvement

should be levied upon the owners of the lands benefited, in propor-

tion, as nearly as may be, to the advantage each shall be deemed to

acquire, is constitutional.

2. Only the objectors are entitled to the notice required by the charter

of the city of Elizabeth. Famph. L., 1863, p. 109, g 107.

3. Five years' delay in suing out a writ of certiorari, is such laches as

deprives a party of the right to complain that an assessment made
under a valid statute, and of which he had legal notice, is, in fact,

excessive.

Oil certiorari.

Argued at November Term, 1878, before Justices Van
Syckel, Knapp aud Dixon.

For the prosecutor,- W. J. Magie.

For the defendant, R. E. Chetwood.

The opinion of the court was delivered by

Dixon, J. Three reasons are alleged for setting aside the

assessment for opening Humboldt avenue, brought up in this

case:

First. That the sections of the charter under which the

assessment was made, are unconstitutional, bectuise they direct

the assessment to be levied upon the owners of all the lands

and real estate benefited, in proportion, as nearly as may be,

to the advantage each shall be deemed to acquire. Pamph.

L., 1863, p. 109, § 101. This provision, it is contended, is

not equivalent to one for an assessment in proportion to the

benefits received. But I think it is. The benefits can be

ascertained only by an exercise of judgment, and hence the

idea conveyed by the words " benefits received " is more fully

expressed in the phrase, " benefits which each lot shall be
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adjudged to receive," and of this, the charter is a mere para-

phrase.

Second. That the provLsions of the charter, in regard to

notice of hearing before ratification of the assessment, were

not complied with. The notice required under section one

hundred and four, to be given by the commissioners of assess-

ment after their report was filed with the city clerk, but

before it was finally approved and signed by them, was confess-

edly given with fullness and imrticularity ; but the prosecutor

claims that the notice under section one hundred and seven,

which is to be given in case of objections to the commission-

ers' report, by the committee to whom the matter is to be

referred, was not duly published. Of this, however, I think

the prosecutor cannot lawfully complain. The notice men-

tioned is to be given only in case of objections, and to the

parties interested, of the time and place when and where the

committee will meet to hear them on the objections and report.

These expressions seem to me to limit the notice to the objec-

tors. Their action alone has given occasion to the notice;

they alone are interested in being heard on the objections and

report. The others, being summoned, have, by their silence,

indicated that they are content, and they may be presumed to

remain content so long as no change affecting them is made.

In the present case, the prosecutor was not among the object-

ors, and the assessment was confirmed by the council as origin-

ally made.

Third. That the assessment is largely in excess of the bene-

fit to the prosecutor's land. But, on this point, I think the

prosecutor should not now be heard. The assessment was

finally ratified April 25th, 1873. The writ of certiorari was

allowed April 20th, 1878. The proof on this question of

fact, which could have been adduced by the part:.es under a

writ promptly purchased, miglit have been very different from

that which can now be presented, after a lapse of five or six

years ; and it is therefore just, independently of any statutory

provision, that the doctrine of laches should be invoked in aid

of the city. The counsel of the prosecutor attempted to evade
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its force because of the waut of •notice alleged in the second

reason,,and of the unconstitutionality of the statute, but, as

we think neither of these reasons is good, the laches remains

undefended.

No ground appears for a refusal to give effect to that part

of the supplement to the charter {Pamph. L., 1870, p. 754, §

13,) which forbids the allowance of a certiorari unless applied

for within sixty days after confirmation of the assessment.

The writ should therefore be dismissed, witli costs.

STATE, GAERET A. LYDECKER ET AL., PROSECUTORS, v.

THE DRAINAGE AND WATER COMMISSIONERS OF THE
TOWNSHIP OF ENGLEWOOD.

1. A political district, to whose boundaries a general tax may be con-

fined, is a division of the state with its inhabitants, organized for the

public advantage, and not in the interest of particular individuals or

classes, the chief design of which is the exercise of governmental

functions, and to the electors residing within which is, to some extent,

committed the power of local government.

2. The act constituting the defendants, {Pamph. L., 1875, p. 522,) does not

create such a district.

On certiorari.

Argued at June Term, 1878, before Justices Van Syczel,

Dixon and Reed.

For the prosecutors, G. H. Coffey and F. McGee. .

For the defendants, Ashbel Green and J. P. Stooldon, At-

torney-General.

The opinion of the court was delivered by

Dixon, J. The certiorari in this case brings up the pro-

ceedings of the defendants under the statute creating them a
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board of commissioners, entitled "An act to provide for sew-

erage and drainage, and for introducing pure water in the

township of Englewood, county of Bergen," approved April

8th, 1875. Pamph. L., p. 522.

A radical objection is interposed to these proceedings, upon

the ground tiiat the statute just mentioned is unconstitutional

in a feature so important that the whole grant of power«con-

nected with it is vitiated, and all the acts of the board in pur-

suance of that grant are unlawful. The general provisions of

the statute, so far as they need now be examined, are that it

designates a portion of the township of Englewood as the

" sewerage, drainage and water district of the township of

Englewood," dividing it into three sections; that it constitutes

a board of seven commissioners, two to be residents and free-

holders in each section, and one to be a resident freeholder in

the township of Englewood, who are to be elected every five

years by the male and female residents of the township, owning

land in fee simple within the district ; that this board is to

prepare plans and estimates of main and tributary sewers for

the drainage of the district, which main sewers may extend

into the neighboring township of Ridgefield, and upon the

approval, by the majority of the before-mentioned freeholders

voting thereupon, of the plan of main sewers, and of the issu-

ing of district bonds to pay for constructing the same, the

board is to build these main sewers and issue bonds to raise

funds for that purpose ; that these bonds are to be a charge

upon all the real estate within the district, and are to be met,

principal and interest, by a tax upon such estate, to be levied

l)y the township assessor and collected by the township col-

lector, as are ordinary taxes; and that the general expenses of

the board are also to be paid by a like land tax.

Under these enactments the board is now proceeding with

the construction of main sewers, according to an ap|)roved

plan, and has issued $15,000 worth of bonds. One of the

prosecutors is a freeholder and a resident of Ridgefield town-

ship, whose land there will be intersected by one of the pro-

posed sewers ; the other three are residents and freeholders of
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the district, whose lands will also be intersected, and will be

subject to the land tax which the statute directs. The claim

of the prosecutors is, that the tax, being confined within nar-

rower boundaries than those of a political division of the state,

and not being graduated by the peculiar benefits which the

land may derive from the sewers, is therefore unconstitutional,

and that, as no other means than this tax are provided for

defraying the necessary expense of the work in which the

defendants are engaged, that work should be arrested as un-

lawful.

It must be regarded as settled in this state that the legisla-

ture has no power to impose a tax upon any territory narrower

in bounds than the political district of which it is a part, with-

out having regard to the special benefits which may accrue to

those upon whom it is made to fall. State, Baldwin, pros., v.

FuUer, 10 Vroom 576; S. C, 11 Vroom 615.

Nor, I think, is the other proposition any more disputable,

at least in this court, that where the legislature has organized

a special body for a specific public work, tiie cost of which is

to be raised in a manner expressly pointed out, and that man-

ner is found to be unconstitutional, and no other lawful means

of defraying the expense exists, the right of the body to act

fails, and its proceedings will be set aside. State, Gaines, pros.,

v. Hudson County Avenue Commissioners, 8 Vroom -12; State,

McClosky, pros., v. Chamberlain, 8 Vroom 388 ; Coster v.

Tidewater Co., 3 C. E. Green 54, 518.

The defendants are therefore driven to the only position

upon which a decision adverse to their claim has not been

already rendered by this court, that the district wherein the

tax is to be levied is, by the statute, made a political district,

and hence the tax is constitutional.

The political divisions of the state are those which are

formed for the more effectual or convenient exercise of politi-

cal power within the particular localities. Originally, counties'

and townships, in which a uniform state policy is observable,

composed this class almost or quite exclusively. Then, as

population became denser in certain places, and there was
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added to this common design a special necessity for local gov-

ernment different from that proper to more rural districts,

villages, towns and cities were constituted, and, as these were

separated by their charters of incorporation from the townships

of which they had before been part, and absorbed their func-

tions, they also became political divisions. In these institu-

tions, therefore, must be discovered the essential characteristics

of their class, and they will be such common and prominent

features as have co-existed with these organizations through-

out their history, and are not j)ossessed by other bodies of

legislative creation which stand outside of the same category.

These distinctive marks are, I think, that they embrace a

certain territory and its inhabitants, organized for the public

advantage, and not in the interest of particular individuals

or classes ; that their chief design is the exercise of govern-

mental functions, and that to tlie electors residing within each

is, to some extent, committed the power of local government,

to be wielded either mediately or immediately, within their

territory, for the peculiar benefit of the people there residing.

Bodies so constituted are not merely creatures of the state, but

parts of it, exerting the powers with which it is vested for

the promotion of those leading purposes which it was intended

to accomplish, and according to the spirit which actuates our

republican system. They are themselves commonwealths, and

therefore are properly entrusted with the sovereign power of

taxation to meet their own necessities.

Tlie statute under which the defendants are acting does not

establish such an organization. The board of commissioners

is constituted a corporation, and is invested with some control

over a defined territory, but with the inhabitants of that terri-

tory, as such, it has no concern. It is formed, not for the

public advantage, but in the interest of a particular class—the

land owners of the district. Its chief end is not the govern-

ment of the persons and things within its territory, but mere

land improvement at the expense of the land, either by general

tax or special assessment ; and the electors of the district have

no voice whatever in its corporate affairs, the choice of com
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missioners and the approval of plans devolving on the owners

of the land alone. The fifteenth section of the act does,

indeed, give to the board some police powers for the abate-

ment of nuisances which sewerage may remedy, but this grant

is manifestly only an incident to the j)revalent idea, running

through the statute, of improving the condition of the land.

My conclusion therefore is, that this statute does not create

a political district; that, consequently, the general tax which

it aims to authorize is unconstitutional, and that, the right to

tax failing, the j^ower to build the main sewers and drains,

which rests upon it, is so imperfect that it also must fail.

The proceedings of the commissioners for the construction

of these main sewers and drains are therefore set aside.

STATE, MAYOE AND COMMON COUNCIL OF THE CITY OF

NEWARK, PEOSECUTORS, v. ARAM G. SAYRE ET AL.,

COMMISSIONERS.

1. Commissioners appointed by the Circuit Court to award compensation

to owners of land damaged by a change of grade in the streets of

Newark, have no power to make such awards in cases where no house

or other building was erected on the land at the time of the alteration

of grade.

2. An award made in such a case, although confirmed by the Circuit

Court on motion of the city counsel, will be set aside on certiorari, at

the instance of the municipal corporation.

Certiorari directed to the Circuit Court of Essex county

and to the commissioners of assessment.

Argued at June Term, 1878, before Justices Van Syckel,

Dixon and Reed.

For the prosecutor, H. Young,

For the defendant, C Borcherling.
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The opinion of the court was delivered by

Dixon, J. The certiorari in this case brings up the pro-

ceedings of the Essex county Circuit Court and of the com-

missioners appointed by it in the matter of making compen-

sation to owners of property damaged by changing the grade

of Washington avenue, in the city of Newark.

The court, at the last term, ordered the writ dismissed, so

far as it brought into question the compensation made to the

owners of land upon which a house or other building had

been erected at the time of the changing of the grade, and

it only remains to be determined as to the owners of other

lands.

The statutes under which awards on the alteration of grades

are made, are the supplements to the city charter found in

Pamph. L., 1866, p. 571, § 1 ; in Pamjyh. L., 1868, p. 793, § 1,

and in Pamph. L., 1 869, p. 672, § 3. This last section expressly

limits the awards to " cases where a house or other building

was erected upon the land at the time of such alteration," and

the damages are to be confined to "those which the owner of

said house or building has suffered or shall suffer by reason

of such alteration." As the claim of the land owners can

stand on these statutes alone, it is plain that those who had

no "house or other building" erected on their land at the

time of the alteration of grade, have no legal right to com-

pensation, and the awards made to them must be set aside,

utiless some of the reasons alleged for the non-interference of

this court be sufficient.

It is said that the writ of certiorari should be wholly dis-

missed, because the municipality which prosecutes it is not

interested in the question of awards, since they are to be met

by assessments upon the property benefited. This suggestion,

however, is fully answered by the fact that these assessments

may prove inadequate ; and any deficiency must be paid by

the city.

It is further urged that the supplement of 1875, {Pamph.

L., p. 249,) which gives the Circuit Court power to confirm

the report of the commissioners, makes the report, so con-
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firmed, fiual and conclusive upon both the city and the land

owners, and therefore this court has no jurisdiction. Such

a provision, however, will not deprive this court of its super-

visory power, by certiorari, to restrain special tribunals within

their lawful limits. Traphagen v. West Hoboken, 10 Vrocrni

232.

In making the awards now under review, the commission-

ers of assessment transgressed the bounds of their authority,

and hence the court will review and vacate their proceedings.

Finally, these land owners insist that, as the city counsel

moved for tlie confirmation of the awards before the Circuit

Court, the city is estopped from now questioning the propriety

of that confirmation. If this motion to confirm be relied

upon as an estoppel in pais, the difficulty is that none of the

other elements of such an estoppel appear in the case. Phil-

lipsburg Bank v. Fuhner, 2 Vroovi 52. If it be presented

as an estoppel by the record, then, first, no such record is

returned with the writ, and, second, no consent could confer

upon the court, acting under this special statutory authority,

power to render a binding judgment outside of the limits of

that jurisdiction which the statute itself had fixed. Dudley

V. Mayhew, 3 Comst. 9.

These awards must be set aside. On the judgment of dis-

missalj costs will be allowed.

The judgment of reversal will be without costs.
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JOHN A. O'NEILL ET AL., PLAINTIFFS IN EEROR, v. THE
BOARD OF CHOSEN FREEHOLDERS OF THE COUNTY
OF HUDSON, DEFENDANTS IN ERROR.

1. When lands are sought to be taken for a public use, tbe public authori-

ties, in the absence of any statutory provision to the contrary, have a

reasonable time given them, after the ascertainment of the expense of

the scheme, to decide whether to accept or refuse the land at the price

fixed.

2. Commissioners duly appointed by force of a special statute, having

reported a valuation of certain lands intended to be added to the

premises connected with the county jail, &c., and a motion being

made at a meecing of the board of freeholders to accept such lands at

the price thus fixed, and such motion being rejected, held, that such

vote was a rejection of the scheme, and was a finality, and that the

power given by the act was exliausted.

On error to the Supreme Court.

By an act of the legislature, approved March 18th, 1874,

it was made lawful for the board of chosen freeholders of

Hudson county to take, by condemnation, for public use, the

residue of Snake Hill not owned by the county, to be used

Vol. XII. L 161
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for the purposes of an alms-house, jail, &c. In accordance

with the provisions of this law, commissioners were appointed

to assess the damages of the owners of these lands, and the

report of such officers was duly made and filed on November
19th, 1875. At a meeting of the board of freeholders, held

January 6th, 1876, a motion to accept the purchase of these

lands as condemned was rejected, and, at a subsequent meet-

ing, on March 6tli, 1876, (proceedings to compel the board,

by mandamus, to pay the award having in the meantime been

instituted,) a resolution to use all means to defeat those pro-

ceedings, and that the board withdraw from the condemna-

tion, and relinquish all pretentions of ever accepting said

condemnation and award, was unanimously adopted.

On March 15th, 1877, a resolution Avas passed as follows,

viz.

:

" Whereas, no appeal from said award was taken by the

last board of freeholders, or any party in interest, within the

time required by the provisions of said act, and title to said

property having vested in the county, that the board, in pur-

suance of said proceedings and obligations, do carry into effect

tlie said awards, and pay the amounts," &c.

For the plaintiffs in error, J. W. Vroom and B. Williamson.

This case is virtually an appeal from the decision of the

Supreme Court in the case of Mabon v. Hoisted, Director, 10

Vroom 640.

I. The power exercised by the legislature in the enactment

of the law in question was legislative in its character, and not

subject to judicial review, save to enforce constitutional inhi-

bitions and limitations.

(a) The legislature, in the exercise of the power of eminent

domain, has sole power to declare a public use; sole power to

determine the estate to be. taken
;
power to cause damages to

be assessed, in absence of any constitutional provision, in any

equitable and fair mode to be provided by law, with or with-

out the intervention of a jury; power to delegate the deter-
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mination of the public purpose to certain corporations or

persons. And if the constitution prescribe no mode of exer-

cising the right of eminent domain, it is Avithin the power
and discretion of the legislature to prescribe such mode as

it deems best. The legislature is under no necessity to grant
an appeal in these cases. Constiiution of N. J"., Art. /., § 16 •

Sinnickson v. Johnson, 2 Harr. 129; Secomb v. Railroad Co.,

23 Wall. 117, and cases cited; Beekman v. R. R. Co., 3
Paige 75; Salem Turnpike Co. v. County of Essex, 100 Mass.
282 ; Butle)^ v. Sewer Com'rs, 10 Vroom 667 ; Cooky on Const.

Lim. 528 ; Potter's Dwar. on Stat. 378 ; Kohl v. U. S., 91 U.
S. (1 Otto) 374.

(6) The courts have power, on grounds of general policy,

to insist upon a given construction of a statute, but the exer-
cise of this power is only legitimate when the efforts to ascer-

tain the intent of the legislature must be abandoned as hope-
less. Seclg. on Stat. Const. 252. In general, the policy of a
legislative act is not the subject of judicial review. Cooley on
Const. Lim. 94 ; Posh v. Van Kleek, 7 Johns. 498 ; Osborne
V. U. S. Bank, 9 Wheat. 866 ; Calder v. Bull, 3 Pall. 398,
•opinion of Iredell, J.; Norwich v. County Com'rs, 13 Pick.

61 ; Baltimore and Susquehanna R. R. Co. v. Nesbit 10
How. 400 ; Sedg. on Stat. Law. 179

; James v. Patten, 2 Seld.

9; Potter's Dwar. on Stat. 214, 215; State v. Seymour, 6
Vroom 52.

II. The provisions of this statute as to the time and mode
of procedure in condemnation, are mandatory and not direct-

ory. French v. Edwards, 13 Wall. 511 ; Sedg. on Stat. Law
316-325; Cooley on Const. Lim. 74-78; People v. Schermer-
horn, 19 Barb. 558; Clark v. Crane, 5 JiRch. 154; State v.

Lean, 9 Wis. 292; Wendel v. Purbin, 26 Wis. 390; 3Iorns
Aqueduct Co. ads. Jones, 7 Vroom 207-211 ; Butler v. Sewer
Com'rs, 10 Vroom 672.

(a) The rule is that any matter of practice prescribed by
statute cannot be varied or relaxed. Webb v. Cla^^k, 2 SandJ.
Sup. Ct. 647; Jackson v. Wiseburn, 5 Wend. 136; Ex paHe
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Ostrander, 1 I)enio 680 ; Barclay v. Brown, 7 Pai^e 247 ;

U. 8. V. Ourrey, 6 How. S. C. 113.

(6) In this case the limitation of sixty days for appeal is

"a matter of essence of the thing," and the rule is that

statutes prescribing modes of appeal must be strictly fol-

lowed, and cannot be treated as advisory or directory. Prop,

of Morris Aqueduct ads. Jones, 7 Vroom 209 ; Sedg. on Stat.

Law 322, 372 ; People v. Allen, 6 Wend. 487-8 ; Jackson v.

Young, 5 Cow. 269; Gardner v. Dudley, 12 Gray 430 j

Castro V. U. S., 3 WaU. 47.

III. At the filing of the award of the commissioners, the

defendants had the right of property and the right of title,

and the rights and obligations became vested and absolute

after the expiration of the sixty days limited for an appeal,,

no appeal having been taken by either party.

The defendants adopted a mode of condemnation which has

received judicial construction in other states. Cooley on Const.

lAm. 563, and cases cited in note ; Westbrook v. North, 2

Greenl. 180; Hawkins v. Rochester, 1 Wend. 53; People v.

Brooklyn, 1 Wend. 318 ; 3IaMer of Mayor of N. Y., 6 Cow.

571.

And also in this state, where it has been held, with regard

to private corporations, that the filing of the report of the

commissioners of record, makes the proceeding complete.

Doughty v. Somerville P. P. Co., 3 Hoist. Ch. 67 ; Vail v.

M. & E. R. P. Co., 1 Zab. 194; Metier v. Eastm and Amy-

boy P. P. Co., 8 Vroom 224, 226 ; 8. C, 10 C. E. Grem
218; Taylor v. N. Y. & L. B. P. P. Co., 9 Vroom 29, 30;

State V. Hudson Tunnel P. P. Co., 9 Vroom 550-552 ; Car-

penter V. Easton and Amboy P. P. Co., 9 C. E. Green 258

;

Peid V. WaU Tovmship, 5 Vroom 276 ; 8tate v. Orange, 3

Vroom 54 ; and the case of Fink v. Mayor, &c., of Newark,

11 Vroom 11, is very much in point. »

IV. The proceedings of the defendants of January 6th,

1876, was not a withdrawal from the said proceedings in con-

demnation.
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1. Application should have been made to the court for

leave to discontinue. Dillon on Mun. Corp., § 473, and

•cases cited ; Water Covi'rs' case, 2 Vroom 72 ; Boston and

Worcester R. R. Ch. v. Western R. R. Co., 14 Gray 258;

Hinglvam and Quincey Bridge and Turnjnke Co. v. County of

Norfolk et al, 6 Atten 356.

2. Or the discontinuance or withdrawal should have been

by affirmative motion or resolution, and should have been

approved by the director-at-large. Pamph. L., 1875, p.

325, § 1.

3. There can be no presumption to sustain an irregularity,

or to supply a defect, in the proceedings of a pul)lic body

acting under the provisions of an act of the legislature.

French v. Edwards, 13 Wall. 514 ; Secomb v. Railroad Co.,

23 Wall. 118; Steuart v. Baltimore, 7 Md. 514; 3 Dan^s

Jib. of Am. Law 502 ; Neenan v. Smith, 50 Mo. 525 ; Boon-

ville V. Onnrod, 26 3fo. 193; Wickham v. Paige, 49 Mo. 526,

4. The resolution is not a notice of appeal. It does not

comply with the provisions of the third section of the statute.

Pamph. L., 1874, p. 291. The rule is that statutes prescrib-

ing modes of appeal must be strictly pursued, and cannot be

treated as advisory or directory. See cases cited supra, II. (b).

For the defendants, J. H. Lippincott.

The proceedings in condemnation never ripened into an

obligation on the part of the county to pay for these lands,

either the amount as fixed by the award, in accordance there-

with, or otherwise.

The board was not bound by these proceedings to take the

land at the price awarded.

The board was simply empowered, upon the filing of the

report, to enter upon and take possession of the lands, &c.

The board, upon the award being filed, could exercise its

•choice whether to take under the award or not.

The second section of the act provides the mode of the con-

-dem nation, &c.

It provides for the filing of the report or award in the
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office of the clerk of the county within ten days after it is-

made in writing by the commissioners.

No provision is made for, the confirmation of it by any

tribunal save that of the board of chosen freeholders of the

county.

The next act must be by the board, the public authority,

acting for the public, entrusted with the disposition of the

public funds and the protection of the public and the tax-

payers, to determine whether it will accept the award or con-

demnation, or withdraw from it.

The questions arising here are

—

1. Did the board of chosen freeholders exercise its right of

withdrawal from this condemnation ?

2. Was the power vested in the board to withdraw from

the award and abandon the condemnation ?

3. Have they, as a corporate body, ever done any act, such

as taking possession, &c., which estops them from defending

against the recovery of the award or otlier compensation for

the lands ?

XJjJon the first of the last-above questions, it seems that the

board clearly, distinctly, and emphatically renounced the

award, withdrew from and relinquished it.

The award was filed November 19th, 1875. December

2d, 1875, the reports of the committee on condemnation, to-

gether with the awards, were laid before the board.

On motion of Mr, Young, (member of the board,) the

reports of the committee were laid over to next meeting.

Meeting of December 16th, 1875.

The report came up for action. Resolutions doubting

the need and propriety of the condemnation were adopted,

and also resolutions calling a public meeting on the subject.

The questions arising in this matter were supposed to have

been discussed, and the public voice heard from, for, at the

next meeting, January 6th, 1876, the following proceedings-

were had by the board at its open, regular stated meeting

:

" The report of the committee and commission on condem-

nation of lands at Snake Hill was taken up.
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"Mr. Young (member of board) moved to accept the

purchase of lands at Snake Hill as condemned.

" Lost on yeas and nays, the^same having been ordered and

taken."

Tills was a clear and distinct declaration that the board did

not intend further to pursue the condemnation according to

the award.

This was before the time to take the appeal, as mentioned

by the statute, had elapsed.

It was a conclusive abandonment of the right to take under

the proceedings that had been instituted.

It was a resolution that the board would go no further in

completion of the proceedings of condemnation; that they

should stop at once.

The plaintiff in this case acquiesced in this abandonment.

No demand was ever made upon the board to pay the award,

nor was any proceedings taken by way of mandarmis or other-

wise, to enforce payment against the board for these lands.

The owners acquiesced in this abandonment—understood

it to be an abandonment.

For the award in the case of Mabon and others against the

board, a suit by mandamus was commenced. Mabon v.

Hulsted, 10 Vroom 640.

The board, immediately after the commencement of this

last-mentioned suit, and a long time before the commencement

of this suit, (tliis suit not being commenced until July 21st,

1877,) passed the following resolution :

" Resolved, That the counsel of this board be and hereby

is instructed to use all means in his power to defeat the man-

damus proceedings to compel this board to take Snake Hill

lands ; that this board withdraw from said comdemnation,

and relinquish all pretensions of ever accepting said con-

demnation and award."

This latter resolution is clearly expressive of the intention

of the board, by the resolution of January 6th, 1876 ; besides,

it is of itself a withdrawal from the award or condemnation,

a relinquishment of all rights under, an entire abandonment,
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and conclusive alike upon the board of chosen freeholders and

the owners of the lands.

It could never have been binding upon the defendants

without a complete and affirmative acceptance.

The facts, then, in this case, constitute an abandonment.

The resolution of January 6th, 1876, was a refusal by the

defendants to accept the award of the commissioners. It was

an abandonment of the award of the commissioners. The

court appointing the commissioners has not approved the

award. Mabon d al. v. Halsted, Director, &c., 10 Vroom 640.

As to the second question arising under this head.

Public authorities are not concluded by an award upon

condemnation. They can discontinue, abandon, or withdraw

from the condemnation and award at any time before payment

or under payment, and even, frequently, after taking posses-

sion, unless there be a statutory j)rovision expressly com-

manding such payment, (which is not the case in this statute.)

" This principle is based upon public policy, and discrimi-

nates between proceedings initiated for the acquisition of lands

by private companies and those where a merely public agent

is the mover ; and, as to the latter, it is said, 'empowered to

make the purchase for the public good, he ought not to be

forced to conclude it to the public detriment.'

" The principle which underlies is this, that, inasmuch as

the price is an important element in determining whether the

public good consists with the taking of the land, the public

agent should have an election to take the land or not, after

the price is settled."

The statute under consideration establishes no period in

which the abandonment must take place. The legislature

has not taken the option away, and the right must be con-

ceded to a reasonable extent. Mabon et al. v. Hoisted, 10

Vroom 640.

It is within the power of a munici[)al corporation to with-

draw from a condemnation of lands to public use, to accept

the same or not, unless possession has been taken by the
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municipal corporation. North Mo. R. R. Co. v. Ijxckkindy

25 Mo. 515, 534.

As to right of abandonment. Staoy v. Railroad, 21 Vt 39.

Wiien public officers, acting under statutory authority,

have proceeded to condemn lands for the j)ublic uses, and an

ap{)raisenient of damages has been made, but not yet con-

firmed by the court according to the statute, such proceedings

can be discontinued against the assent of the land holders.

In the matter of Water Commissioners of Jersey City, 2 Vroom

72; Regina v. Commissioners of Woods and Forests, d'c, 15

Ad. & EU. {N. S.) 773.

The rights of the parties had not become fixed. 1 Wend.

318.

In this case now before the court, theie had not been, nor

could there be any confirmation.

It must go to the board of chosen freeholders for rejection

(yr acceptance, unless an appeal had been taken.

No appeal was taken, and the abandonment took place

before the time for appeal had ex[)ired, and consequently no

appeal could, after such abandonment, be taken ; or, if taken,

it would be of no avail in the construction of a contract.

The board had the power, if to the interest of the })ublic,

at any time to abandon or relinquish the lands on which the

awards were made, before taking possession, or before the

tender of the amounts of the awards was made.

It is simply a right which they may exercise to accept it.

The statute does not impose an imperative duty on them

to take these lands.

It simply empowers them to do so.

The language of the act leaves it to their discretion as

servants of the public.

It may be that the board are responsible for such damages

as may have arisen by their action in this matter.

But they are not bound by the award, but can rightfully

abandon or refuse to accept.

Under the language by which the power to open streets,

and to take private property for that purpose is usually con-
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ferred upon municipal corporations, they may, at any time

before taking possession of the property under completed pro-

ceedings, or before the final confirmation, recede from or dis-

continue the proceedings they have instituted. This may be

done, unless it is otherwise provided by legislative enactmenty

before vested rights in others liave attaclied.

Until the assessments of damages have been made, the

amount cannot be known, and it is reasonable that, after

having ascertained the expense of the project, the corporation

should have a discretion to go on with it or not, as it sees fit.

2 Dillo)c on 3Iun. Corp. 473, and cases cited in the note.

And it lias ever been held that, if the municipality deems

it best to abandon the proposed work or project, it may do

so, and discontinue the proceedings, although it may have

taken possession of tlie premises. By taking such possession,

it is argued that the corporation does not impliedly agree to

purchase at the appraisement. It n)ay, nevertheless, discon-

tinue the proceedings, and the land owner can only demand

the premises and damages for being deprived of them, and

for injuries thereto. 2 Dillon on Mun. Corp., § 474, and

cases cited in note 2.

The land owner may have a special action for damages for

any wrongful and injurious acts of the corporation in the

course of the proceedings. lb., and note 1.

And, in case of Graff v. Baltimore, 10 3Id. 544, it was

held that the city was bound upon an inquisition of damages,

although confirmed by the court which had jurisdiction. It

might be that a special action on the case would lie for

damages. R. E. Co. v. NesbiU, 10 How. {U. S.) 395 ; State

V. Graves, 19 Md. 351.

In the case now before the court, no tribunal is established

by the statute to confirm the report, nor by any action to

conclude the rights of the parties.

The statute is uncertain in this particular, and it certainly-,

from the language of the act, was intended that the defend-

ants should have the power to accept or reject the lands at

the price appraised, and stop at that point.
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It could not take possession under the award alone. There

must be payment or tender.

It is, it seems, clear that the power existed to al)andon the

lands under the award.

It also is clear that such abandonment took place, and no

action can lie for the price established by the award.

On these grounds the judgment of the Supreme Court

should be sustained. Mahon v. Hoisted, 10 Vroom 645 ; In

the matter of Anthony street, 20 Wend. 618 ; New York v.

Mapes et al., 6 Johns. Ch. 46 ; In matter of Canal street,

11 Wend. 155; Nathan v. Mayor, &c., of Brooklyn, 1 Hill

[N. Y.) 545; Mallard et al. v. Lafayette, 5 La. Ann. 112
;

Matter of RqffignaG street, 4 Roh. [La.) 357; City of St. Joseph

V. Hamilton et al, 43 3Io. 282; State v. Hug, 44 Mo. 116
;

State V. Graves, 19 Md. 351 ; People v. Brooklyn, 1 Wend.

318; Duncan v. Louisville, 8 Bush {Ky.) 98; Municipality

No. 3 V. Levee Steam Cotton Press Co., 7 La. Ann. 270;

HuUin V. Municipality, 11 Rob. {La.) 97; Bait. & Su^q. R.

R. Co. V. Nesbitt, 10 How. {U. S.) 397 ; Stafford v. Albany,

7 John^. 541.

The opinion of the court was delivered by

Beasley, Chief Justice. This suit was brought to re-

cover a sum of money that the plaintiffs allege was awarded

to them by commissioners, for lands which they aver were

taken from them by condemnation lor public use by the de-

fendant, by force of an act of the legislature passed for that

purpose. The defence set up was that the proceedings to

condemn the lands referred to, being inchoate, were given up

and abandoned before they ripened into a legal obligation.

Whether such contention is well founded is the proposition to

be decided.

The stiitute which has given rise to this dispute was enacted

on the 18th of March, 1874, and it declares "that it shall be

lawful for the board of chosen freehohlers of Hudson county

to take, by condemnation for public use, all that portion of

Snake Hill not now owned by the said county of Hudson."
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In the second section it directs a survey of these lands to be

made, and provides for the appointment of three commis-

sioners "to condemn and appraise said lands," who arc to

meet upon a defined notice, and who are to act under oath,

and their report is to be filed, within ten days from the time

of the making of their appraisement, in the clerk's office of

the county of Hudson. A further provision is, in the statu-

tory language, that " on payment, or tender of payment, of

the amount awarded as hereinafter provided, the said board

of chosen freeholders is hereby em[)owered to enter uj)on and

take possession of the said lands for the use of the inhabitants

of the county of Hudson." An appeal is then given to either

party, to the Circuit Court, "at any time within sixty days

after the filing of the said report by the said commissioners."

Under this authority, commissioners were regularly ap-

pointed to assess the damages that would be sustained by the

plaintiffs by the taking of their land, and a report in that

respect, made by these officers, was duly filed in the clerk's

office of the county of Hudson. The defendant'in error claims

that prior to the expiration of tiie.time given by the statute

for an appeal from the finding of the commissioners, it aban-

doned the ])roceedings to condemn the land. To this conten-

tion the plaintiifs make two answers. First, that the legal

right to abandon the proceedings, at the time in question, did

not exist; and, in the second place, that there was, in point

of fact, no abandonment.

The first point I think untenable, both on reason and

authority. As much as fourteen years ago, in Matter of

Water Commissioners of Jersey City, 2 Vroom 72, a rule was

ado{)ted by the Supreme Court that is entirely contradictory

of this particular contention. It is true that the facts of the

case referred to were somewhat different from those now in

controversy, but tiie principle on which the determination of

the court was founded is as applicable on this occasion as in

the former instance. That principle in substance was this:

that whenever land is sought to be taken for a public purpose,

the public authorities, in the absence of any statutory pro-
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vision to the contrary, have a reasonable time given them,

after the ascertainment of the expense of the scheme, to decide

whether to accept or refuse the land at the price fixed. On
every account, that rule commends itself to my judgment.

With respect to the land owner, the procedure is fair and just:

it calls for a reasonable valuation of his land, and if the public

reject it at such estimation, he suffers, in general, no detri-

ment; and if, in any exceptional case, any injury is done to

him, he is entitled to reparation. On the other side, the rule

in question is a necessity in view of the rational conduct of

public affairs : the question whether a projected improvement

is wise or unwise, expedient or inexpedient, cannot be answered

by any one who is ignorant of the expense that it involves,

and therefore to require public agents, in handling these mat-

ters, to disregard this plain dictate of common sense, would be

altogether absurd. A man of prudence relinquishes a project

when he finds the cost is likely to exceed, in a large measure,

its benefit; it would seem intolerably unreasonable to requii'e

the agent of the public to pursue the opposite course. In con-

struing any statute authorizing one of these undertakings,

every reasonable intendment should be against reading it in a

sense that would put the public in this false position. The
legal effect of such acts should be held to be that they compel

tlie land owner to offer the public the required land at the as-

certained price, and that when such price has been finally ascer-

tained, the public has a reasonable time within which to make
an election either to accept or reject the offer. Such was the

ground of decision in the case, above cited, of the water com-

missioners of Jersey City. That decision was approved of and

acted on in the case of Mabon v. Halsted, Director, &g., 10 Vrooni

640, and it is cited, among many other authorities, as correctly

stating the legal rule, by Judge Dillon in liis work on Munici-

pal Corporations. 2 Dillon on Mun. Corp., § 473, note. The
doctrine as settled has the great preponderance of judicial

opinion in its favor, and it should not now be disturbed or

called in question. This first contention cannot prevail.

But, in the next place, it is insisted that, as a matter of fact,
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the defendent did not reject the proposed condemnation before

the time for an appeal had run out.

What was done was this : the report of the commissioners

having been filed, afterwards, and before the expiration of the

time for appealing, a motion was made, at a regular meeting

of the board of freeliolders, "to accept the purchase of lands

at Snake Hill, as condemned," and such motion was lost. It

is now said that this vote was not a rejection of the scheme of

condemnation. But I can see no solidity in the reasons given

in support of this p'osition. One reason urged was, tiiat the

right to withdraw was lost by the filing of the award of the

cominissioiiers by the counsel of the board of freeholders;

but it is clear such act cannot conclude the rights of the

public : the statute makes it the duty of the commissioners to

file the report in the clerk's office, and the counsel, in |)utting

the report on file, must be regarded as their agent, and not, in

that respect, as acting for the county. Besides, the counsel in

question had no authorit}' either to accept or to reject the

award of the commissioners, so that his act, however con-

strued, cannot affect the riglits of the defendant.

But again, it is insisted that the vote negativing the motion

to accept was neither a withdrawal or acceptance. But this

is a refinement that slioulil not form the basis of judicial

action. I have already likened the ascertainment of the value

of the land, by the exercise of the power of eminent domain,

to putting the parties in the situation of seller and buyer: the

former offers his land to the latter at a fixed sum. Such being

the position of the land owner and the ])ublic, as I think sub-

stantially it is, a refusal by the public at the price fixed would

seem to be a finality. The question is whether the county

will take the land at the ascertained sum, and the answer is,

no ; and, in my opinion, that answer was not only definite,

but it was final, so that the land owner had the right to con-

sider the proceedings concluded, and the entire force of the'

act spent. He was in no danger of a second assessment, for

the plain reason that the act did not authorize such a proceed-

ing. This is the view taken of the legal effect of this vote by
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the Supreme Court in the case of Mabon v. Halsted, already

cited.

Regarding the vote above stated as conclusive of the pro-

ceedings under the statute, and tliat such conclusion was an

exhaustion of the statutory power to acquire the lands in ques-

tion, it is obvious that the subsequent action of the freeholders

can neither vest tiie county with the title of the lands in ques-

tion nor the plaintiffs with the right to sue for their value.

The act gave the public authorities the power to acquire this

land in a particular mode; that mode was rejected. What

was subsequently done by them, either by voting or taking

possession of the premises, cannot affect the present suit.

The judgment should be affirmed.

For affirmance—The Chancellor, Chief Justice, Dal-

RiMPLE, Depue, Dixon, Knapp, Scudder, Van Syckel,

WooDHULL, DoDD, Green, Lathrop, Wales. 13.

For reversal—None.

HOAQLAND ET AL., COMMISSIONERS, PLAINTIFFS IN ERROR,

V. MARY WURTS, DEFENDANT IN ERROR.

1. The legislative right to order low lands to be drained, at the expense

of the owners, rests entirely on ancient custom, and cannot be deduced

from the power to legislate, unless, in the particular case, the lands are

so situated or conditioned as to make their reclamation a matter of

direct public concern.

2. In this state, ancient usage sanctions legislation that provides for the

drainage of low lands at the expense of the owners.

3. But such legislation, to be valid, must conform to the usage upon which

the right to legislate is founded.

4. A law authorized the cost of a drainage scheme to be estimated, and

such estimated expense to be allotted to the land owner in proportion

fixed by the mere judgment of the appraisers, in advance of the doing

of the work. Held—that such a method was a departure from the old

usage, and was illegal.

5. The rule of the Agens case does not apply to these meadow cases.
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On error to the Supreme Court. For opinion of Supreme

Court, see 10 Vroom 433.

The facts appear fully in the opinion of the court.

For the plaintiffs in error, J. Vanatta.

For the defendant in error, J. G. Shipman.

The opinion of the court was delivered by

Beasley, Chief Justice. This litigation has been occa-

sioned by proceedings taken under the act of the legislature

entitled "An act to provide for the drainage of lands," ap-

proved March 8th, 1871, and its supplement, approved March

19th, 1874. Rev., ^yp. 662, 665. The papers in the case

show that, by force of these laws, an application was made

by the requisite number of the owners of meadows situated

on the Pequest river, in Warren and Sussex counties, to the

managers of the geological survey, who, having adopted a

system of drainage, made a report to the Supreme Court, and

thereupon three commissioners were appointed to carry into

execution the projected improvement. By one of the pro-

visions of this original act, these commissioners were em-

powered, in order to raise the funds necessary to defray the

cost of the enterprise, to issue their official bonds, pledging as

a security the future assessments of the expense that the law

authorized them to impose on the land owners. This step

having been taken, and finding it difficult to dispose of such

obligations, the su[)plement above mentioned was passed, the

second section of which is as follows, viz. : "That if the said

commissioners, after having commenced the drainage of any

such tract, and proceeded therewith, shall, before the drainage

of the same shall be completed, be compelled to suspend the

completion thereof, from any inability at that time to raise
'

the money required therefor, they shall proceed to ascertain

the tracts of land benefited, or intended to be benefited, by

said drainage, and the relative proportions in which the said
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respective tracts have been or will be benefited thereby, and

also the expenses already incui'red in such drainage, and, as

near as may be, the additional expenses required for the com-

pletion thereof, which expenses they shall assess on the respec-

tive tracts of land in the proportions aforesaid," &c.

It will be observed that, by this clause, the commissioners

are authorized to lay prospective assessments for anticipated

benefits, and the assessment now brought before the court by

this writ of error has been in that fashion. In the Supreme

Court it was held that the radical defect of this plan was

that, by its operation, the land owner might be made to pay

for benefits that miight never be realized.

But, on the argument before this court, the broad ground

was taken that the whole system for draining lands was ille-

gal and void. The position assumed was that the legislature

could not authorize this kind of improvement to be made at

the expense, in part, of a land owner who did not agree to the

enterprise.

If the law in question were defensible alone on the groutul

that it is an emanation of the legislative power in its ordinary

exercise, I should be constrained to yield my assent to this

contention. There is nothing that I know of in tlie nature

of legislation that could stand as a Avarrant for such an enact-

ment. To make this evident, all we have to do is to realize

fully tlie character of the authority thus assumed. The pur-

pose of the law is to enable one set of land owners to compel

another set to co-operate, against their will, to drain that body

of meadow land in which they have separate interests. The
persons thus coerced manifestly suffer an invasion of their

ordinary proprietary rights. Why should they thus be forced

either to improve their own land or help to improve the land

of otliers? It cannot reasonably be contended that this

burthen must be borne because the improvement is a public

one. This was the view of the effect of this act expressed,

in the case of Matter of Drainage, &c., 6 Vroom 497 ; but

as such view was founded on the notion that a legislative

requisition that private lands should be drained at the ex-

VOL. XII. M
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pense of their owners, was an exercise of power similar in

kind to a proceeding to condemn private property for the uses

of a public road, I am compelled to think that decision rests

upon a basis that is manifestly indefensible. I can see no

rational ground for the assumption that the schemes to be

executed by this act are, in the main, matters which, in any

just sense, can be said to be of public concern. It is true

that, under certain conditions, the reclamation of very exten-

sive tracts of land, which are subject to overflows by the

tides, or which are otherwise submerged, may assume the im-

portance of a j)ublic undertaking. Such was the case pre-

sented in the litigation between the Tide-v^ater Company and

Coster, 3 C. E. Green 519. Such would be the case if the

condition of a tract of land was such as to be deti'imental to

the public health. But the law is not confined to such cases

as these, for its scope embraces every case of a tract of

meadows, no matter how small its area, which is distributed

among as many as five separate owners. It is extremely

plain, therefore, that the legislative purpose embodied in this

act cannot be vindicated on the plea that it directly conduces

to the general welfare of the community. It does not seem

open to question that it is the owners alone who are interested

in the compulsory improvement of these lands. True, in

such cases, there is a resulting gain to the public, but this is

nothing more than the inevitable incident of individual pros-

perity; the effect of drainage is to cause a more plentiful

product than the land would yield in its unreclaimed con-

dition ; in this result, the owner is directly interested, the

community indirectly only, and it is a perversion of legal

terms to call the enterprise, on account of such collateral

advantage, a public one. So false is such a contention, that,

if yielded to, it would legalize the compulsory establishment

of manufactories, or the converting of forests into arable

land, or the execution of any private enterprise whatever,,

us, in all such matters, the state has a remote interest. To

call the legislative fiat that a half dozen persons shall drain

tlieir land at their joint expense and for their private ad-



MARCH TERM, 1879. 179

In matter of drainage along Pequest Kiver.

Tantage, an exercise of the taxing power of the state, is, in

my judgment, simply a misnomer. Nor is such an exercise

of power any more justifiable, if it is to be derived merely

from the nature of the legislative authority, than would be

an enactment commanding A and B to farm their several

lands at their joint expense ; and yet no one will pretend that

this can be done. Under a constitution that guarantees the

inviolability of private property, and limits the law-making

power to the function of legislation, it appears to me entirely

inadmissible to claim that it is a legitimate use of the preroga-

tive to legislate, to enact a law, such as the present one,

requiring a few land owners to improve their lands for their

own profit, and at their own expense. I regard it as a clear

infringement of the constitution, to take, by force of a statute,

the money of a person from him, even though such money

should, against his will, be used for his private benefit, in the

improvement of his land. Such an act has nothing in

common, with respect to legal principles, with the condem-

nation of property for the uses of the community, and to the

charging, to a limited extent, of the costs of such improve-

ment upon the land owners specially benefited. I cannot

-assent to the hypothesis that this law can rest on the state's

right to tax, or on its eminent domain.

But, nevertheless, I think this act, with respect to its

general scope and operation, is to be vindicated. The right

to appoint methods for the draining of meadows has been a

branch of legislation that has existed in this state from the

•earliest times, and has been so frequently exercised and ac-

knowledged, that it has become a part of the local common

law. The general act upon this subject, that stands unaltered

in the late revision, was enacted at as distant a date as the

year 1788, and there is a supplement to it, passed in 1800;

and from that time to the present, a vast amount of such

legislation can be found by turning to the volumes containing

our annual stiitutes. None of such laws have ever been suc-

cessfully challenged ; but, on the contrary, some of them have

been accredited by judicial sanction. In this state of affairs
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it seems to me quite too late to revert to first principles in

order to overthrow a system of procedure which is possessed

of such antiquity, and has to its credit so many recognitions.

I therefore am satisfied that this law, with respect to its gen-

eral form and purpose, is an act of legitimate legislation.

In view of this result, the only question to be decided is,

whether the plan adopted for carrying out this purpose is, in

all respects, equally legitimate. It was urged as an objection

to such plan, that the exi)enses were authorized to be imposed

on the different parcels of land embraced in the area of the

project, without limiting the burthen severally imposed by

the extent of the benefits severally received, and it was

claimed that this was a violation of the rule settled by this

court in the Agens case. But I think that rule has no appli-

cation in this instance. No one can read these various acts

relating to the draining of lands and not see at once that they

constitute a class standing by itself. Such acts, I have said,

relate to private improvements, and the rule referred to

applies to public improvements. In the one case there is a

public benefit as well as a private benefit proceeding directly

from the execution of the project, and therefore the benefits

are required to be paid for in part by the particular land

owners, and in part by the community. But, in this other

case, there is but a private benefit solely, and none of it is

therefore chargeable to the public. The consequence is that,

in these proceedings to drain meadows, a different rule than

that established by the Agens case h-as been adopted, so that,

to require such proceedings to harmonize with the principle

of that decision, would be to illegalize the whole series of laws

that have been enacted on this subject. That principle is, in

my opinion, altogether inapposite in this case.

But while this particular method of distributing the expenses

of the enterprise is deemed inappropriate, there are certain

other methods that have always prevailed, and which seem to"

be essential to the system, if its identity is to be preserved.

Those methods were to have the land comprehended in the

scheme measured and valued, and assessed ratably upon that
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basis, or, after the doing of tiie work, have the expenses

apportioned equitably by the judgment of impartiar persons.

Tiie phm now objected to, and which was pursued in this

case, is to allot the respective quotas in advance of the doing

of the work, adjusting them by an estimation of anticipated

benefits. This is certainly a wide deviation from the practice

heretofore pursued. The entire system must rest on the

foundation of inveterate usage, and from its nature, therefore,

it is not susceptible of essential modifications. The old custom

:api>ears to have been to put these schemes for draining lands,

for the most part, in the hands of the parties interested
;

such a power was not likely to be abused, as the check of

self-interest would naturally keep it within reasonable bounds
;

the present act transfers the institution and execution of the

undertaking to strangers, who, without risk of loss to them-
selves, can carry into effect such notions about draining the

land of other people as they may chance to entertain, and
which notions may be as ruinous, when put in practice, as

they were magnificent in design. Such a power Ls so great,

and so liable to perversion, and so utterly subversive of the

right of the land owner to manage his own property, that it

was not without difficulty that I was led to believe that such

an authority could be granted in this state. But there are a

number of ancient precedents to this effect, and so I think

this law, in its general methods, must be sustained. But
when it undertakes, as it does, to substitute, in allottino;

expenses, a judgment of valuers founded on speculation, in

the place of assessment founded on facts, or by a fixed stand-

ard, it seems to me that such a procediu-e is a substantial de-

parture from ancient usage, and on that account cannot be

sanctioned. I think the judgment should be affirmed.

In order to avoid misapprehension, it is proper to say that

rchis denial of a right to make an assessment of expenses and
•benefits in advance of the doing of the work, is based, in the

present case, entirely on the fact that such a mode of estima-

tion is inconsistent with that ancient usage that pertains to

the draining of meadows. There are authorities that maintain
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that such assessments may be made by force of a legislative

sanction, in the execution of a public improvement, but that

question has not, on tliis occasion, been considered, and con-

sequently is not now decided.

The Chancellor. I concur in the views of the Chief

Justice, and in the conclusion which he has reached. I dO'

not agree with the court below in the opinion that anticipatory

assessments for speculative benefits are unlawful.

For ajirmaiiee—The Chancellor, Chief Justice,

Dixon, Knapp, Clement, Dodd, Green, Lilly,.

Wales—9.

For reversal—None.

JOHN HOPPER, PLAINTIFF IN ERROR, v. JAMES LUDLUM,
DEFENDANT IN ERROR.

Counsel fees cannot be recovered by action, unless a contract fixing the

amount can be shown.

On error.

For the plaintiff in error, A. B. Woodruff.

For the defendant in error, A. 8. Jackson.

The opinion of the court was delivered by

Beasley, Chief Justice. This was a suit by a coun-

selor at law for his counsel fees. At the trial, a non-suit was'

ordered, the judge who presided assigning as his ground of

action, "a rule of law which says that no counsel can main-

tain a suit against his client for counsel fees, unless he can
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show an express agreement upon the part of that client to

pay a specific fee that is fixed upon as the counsel fee."

This, as it seems to me, was a correct exposition of the law

as it has always existed and been understood in this state.

Such is the rule embodied in tlie decisions of our courts ; but

it is not necessary for me to review these decisions, or to ex-

press, with any degree of elaboration, my views upon the

subject, as I have so recently had occasion to do this in the

case of Schomp v. Schenck, 11 Vroom 195.

I think the judgment slionld be affirmed.

For ciffirmance—The Chancellor, Chief Justice, Dal-
RiMPLE, Depue, Knapp, Scudder, Woodhull, Clement,

DoDD, Green, Lilly—1 1

.

For reoersal—None.

PENNSYLVANIA RAILROAD CO., PLAINTIFF IN ERROR, v.

THEOPHILUS PAGE, DEFENDANT IN ERROR.

On error, a point not embraced in any exception taken below canaot be

considered or decided.

On error to the Supreme Court.

For the plaintiif in error. Stone & Jackson.

For the defendant in error, Shafer & Durand,

The opinion of the court was delivered by

Beasley, Chief Justice. Judging from the brief of the

counsel of the plaintiff in error, there appears to have been

certain facts that were present on the trial of this case, which

gave rise to a question of some interest and nicety in regard

to the responsibilities of railroad companies for the negligence
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of the agents of the general government in the carriage of the

mail. Bnt, unfortunately, there was no exception taken that

embraces tlie point, and it is impossible for this court either

to consider or decide it. Tiie motion to non-suit was rightly

refused as the facts then stood, and the consequence is that

the judgment should be affirmed.

For affirmance—The Chancellor, Chief Justice, Dal-

RiMPLE, Depue, Dixon, Knapp, Reed, Scudder, Wood-

hull, Clement, Dodd, Green, Lathrop, Wales—14.

Fo7' reversal—None.

INHABITANTS OF THE TOWNSHIP OF NORTH BERGEN, IN

THE COUNTY OF HUDSON, PLAINTIFFS IN ERROR, v.

JOSEPH EAGER, DEFENDANT IN ERROR.

1. Improvement certificates, in the usual form, are assignable, but not

negotiable, and are taken subject to any defence which existed in

favor of the public corporation against the original holder, at the

time of the assignment.

2. Where payments are to be made, as the work progresses, on the certifi-

cate of the engineer in charge, and securities for such payments are

given in conformity with the contract, if the proposed improvement

is subsequently abandoned by the concurrent acts of the contractor

and the public agents, so that assessments cannot be made for the

payment of the certificates according to their terms, the assignee may

maintain an action against the corporation for the value of such cer-

tificates.

On error to the Supreme Court, in a case tried at the Hud-

son County Circuit Court.

For the plaintiffs in error, /. C. Besson.

For the defendant in error, W. Brinkerhoff.
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The opinion of the court was delivered by

ScuDDER, J. All action of debt was brought by the plain-

tiff, Joseph Eager, against the inhabitants of the township of

North Bergen, in the county of Hudson, on two improve-

ment certificates for $500 each, dated February Stli, 1873,

sealed, executed, attested and delivered in due form. Each

says that this certificate entitles Edmund D. B. Wakeman, or

the holder, to receive of the treasurer of the township of North

Bergen $500, on account of contract for improvement of Home-
stead Place, from the Paterson plank road to Grand avenue,

with the interest tliereon, at the rate of seven per cent, per

annum, from the date hereof, in amounts not less than $50, at

any time, as the money on said assessment shall come to the

hands of the township treasurer; and this certificate shall be

receivable by the township collector in payment for the assess-

ment for which it is drawn, and shall be transferable by en-

dorsement, and the township committee of the township of

North Bergen are hereby bound, for themselves and their

successors, that due diligence shall be used in making and col-

lecting the said assessment ; and in case the said assessment

is not collected to meet this certificate within one year from

the date of the confirmation of said assessment, that they will

pay the said sum of $500, with interest as above stated, to

the holder, upon thirty days' notice of default in the collec-

tion of the assessment. These certificates, endorsed by E. D.

B. Wakeman and Patrick H. Tealing by successive endorse-

ments of their names upon them, came to the hands of the

present holder, Joseph Eager, who brings this action on them

against the township of North Bergen.

By the charter of this township, [Pamph. L., 1870, p.

1315, § 4,) it is made lawful for the township committee, by

ordinance, to provide for the laying out, opening and grading

of the streets, roads and avenues, or part or parts thereof,

within the township of North Bergen ; and it also enacts that

the township committee may issue certificates of improvement,

under seal. A supplemental law in 1872, {-p. 1345, § 1,) pro-
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vided that the improvenient certificates should bear interest

from the date of their issue.

Such being the authority given by the charter, an applica-

tion was presented to the township committee, February 20th,

1872, signed by land owners representing the larger extent

of frontage along the proposed laying out and opening of

Homestead Place, a proposed street in said township, petition-

ing for such laying out and opening. July 27th, 1872, the

clerk was directed, by resolution, to prepare an ordinance in

conformity to the petition for said improvement. The min-

utes of the township committee do not show an entry or

record of such ordinance; but Gerhard Brane testified, on

the trial, that he was a member of the township committee at

that time, and that there was an ordinance passed authorizing

this work, but he did not know what became of it. No wit-

ness testifies tiiat there was no such ordinance. That is suffi-

cient proof in this case that an ordinance was passed, and it

will not be intended, in the absence of other proof, that the

township committee undertook such an important and expen-

sive work without an ordinance directing it to be done. If

the clerk of the township committee failed to enter the ordi-

nance in their minutes, the contractor, and the plaintiff, who

claims under him, will not be prejudiced by their neglect, nor

will they be concluded because the books of the- township

contain no such ordinance. The plaintiff produced affirma-

tive proof that such ordinance was passed, and there was no

denial.

The next proceeding was the awarding of the contract, on

duly advertised |)roposals, to E. D. B. Wakeman, with whom

an agreement in writing was made by the township committee

for all the excavations, earth filling, rock excavations, retain-

ing wall, culvert and box drains, or basins, according to the

specifications of the contemplated improvement, for the due

performance of which (m the part of Wakeman, the required

security was given by bond. ' This contract is dated Septem-

ber 21st, 1872, and the total amount of work to be done by

Wakeman was estimated at $12,887. Payments were to be
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made only on the certificates of the surveyor in charge, as the

work progressed, in suras of not less tlian $1000, by certifi-

cates bearing interest, fifteen per centum being retained to be

paid on completion of the contract. The surveyor certified,

February 8th, 1873, that E. D. B. Wakeman, the contractor,

was entitled to a certificate in the sum of $1000; and, by

resolution of the township committee, the clerk was directed

to prepare the two certificates in controversy in favor of

Wakeman. Tlie {)laintiff, Joscpli Eager, became the owner

of these certificates by endorsement and purchase, at different

timers—March 5th, 1873, and June, 1873.

The transfers were legal in form, and the plaintiff took

such title as the assignor had therein. The certificates are

transferable, but not negotiable, and are subject to the same

defences that may be interposed in all ordinary cases of suits

brought upon choses in action. Tiie assignee may, by statute,

sue in his own name, but in such suit there shall be allowed

all just set-offs, discounts and defences, not only against the

plaintiff, but also against the assignor, before notice of such

assignment shall be given to the defendant. Or, as it is often

expressed in more general terms, they are taken subject to the

equities between tlie original parties. Rev., p. 850, § 19
;

Winjield v. City of Hudson, 4 Dufcher 255 ; Knapp v. Hobo-

ken, 9 Vroom 371 ; 8. C, 10 Vroom 394; May(yr v. Ray, 19

Wall. 468; Police Jury v. Britton, 15 Wall. 566; Swack-

hamer v. Hackettstovm, 8 Vroom 191.

Before considering the specific defences in this case, it will

be proper to show what progress was made with the work
under the contract, and its conclusion. By the terms of the

agreement, the work was to be finished and completed on or

before the 1st of July next (1873).

It appears in the minutes of tlie township committee that,

on April 1st, 1873, the clerk reported that he had notified

Wakeman to prosecute the work with more diligence. It is

evident, from entries in the minutes at different times after

this report, that there was delay and dissatisfaction regarding

this improvement. March 19th, 1874, a notice was given
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Wakeni:in b}- the township clerk to the effect that the prose-

cution of the work mentioned in liis contract was unneres-

sarily dehived, and unless he proceeded and completed the

same without delay the townsliip committee would cause tlie

work to be done as mentioned in the contract. This provi-

sion in the contract was that, if the work was unnecessarily

delayed, the committee should have power to complete it, and

charge the expense against the contractor.

June 13th, 1874, the committee voted that, whereas, E. B.

Wakeman, the contractor for the improvement of Homestead

Place, has refused and neglected to proceed with the work

therein contracted for, and has abandoned the same ; therefore,

resolved, that the said contract between the inhabitants of the

township of North Bergen, in the county of Hudson, and the

said Edmund D. B. Wakeman, bearing date the 21st day of

September, A. D. 1872, for the improvement of Homestead

Place, in said township, be and the same is hereby rescinded

and declared null and void. On June 20th, 1874, a com-

mittee of the said township committee, who had been ap-

pointed to examine the proposed improvement, reported that,

in their judgment, the work, if carried on according to the

proposed plan, would be of no benefit to the property located

in the vicinity of said improvement. Since that time the

work has been abandoned both by the contractor and the

township committee, and the contract treated as if it were

rescinded. The plaintiff demanded payment of the amount

of the certificates thirty days before commencement of the

suit, and gave notice of default in the collection of the assess-

ment.

By the terms of the certificates, they were payable as the

money on the assessment should come to the hands of the

township treasurer, and the township committee bound them-

selves that diligence should be used in making and collecting

the assessment, and in case the said assessment was not col-

lected to meet the certificate within one year from the date of

the confirmation of said assessment, that they would pay the

said sum of $500 named in each certificate, with interest from
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the date thereof, upon thirty days' notice of default in the

collection of the assessment.

The committee have not completed the work at the expense

of the contractor, according to tlie right reserved in the con-

tract, but have abandoned the proposed improvement. No
assessment for benefits has been made, or can be made, in the

unfinished state of the work ; and as no assessment can 1/e

made, no money from this source can come to the hands of the

township treasurer, nor cjm the assessment be collected to meet

the certificate within one year from the date of its confirma-

tion. The contractor and the township committee, by their

abandonment of the work, have defeated the scheme for the

payment of these certificates. The defendants now say that

the plaintiff has no claim against them, because the contractor

did not complete his contract. But tl>e contract is not entire

and dependent on the complete fulfillment: for the payments

are apportioned as the work progi-esses, and are to be made

on the certificate of the surveyor in charge. This plaintiff

holds such certificates, and the question is whether the town-

ship committee and the contractor, by their abandonment of

the contract and the work, after the assignment to the plain-

tiff, aui defeat his recovery by making it impossible to carry

out the exact terms of the certificates, and obtain payment in

the manner prescribed. This case is settled by the rule that

the assignee of a chose in action takes it subject to the de-

fences and equities that existed between the original parties

at the time of the assignment, for it would be a fraud to

allow the subsequent default of the assignor, which was as-

sented to by the defendants, and used by them to avoid the

contract, and not to complete it, as they might have done by

its terms, to defeat the recovery of the plaintiff. Flemming v.

Hoboken, 11 Vroom 270; Bash v. Qushman, 12 C. E. Green

131.

All that a court of law or equity can or will do in such

cases, since they recognize and protect the rights of assignees

of choses in action, is to allow them to take, subject always

to any defence, legal or equitable, which existed in favor of
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the debtor against the original iiolder or creditor at the time

of the transfer or assignment. Coster v. Griswqld, 4 Edw. Ch.

374.

The plaintiff is a holder of these certificates, for a valuable

consideration, and can only be charged with snch notice of and

liability for such defences against their payment as existed at

the time when he took them. And if the township commit-

tee, since the assignment, have abandoned the improvement,

and can make no assessment to pay their obligations for the

work alrcitdy done, the plaintiff must have iiis action to re-

cover out f)f the general funds of the township, or he will be

defrauded by the voluntary act of these public agents, who
had the power to make the improvement and provide for

payment.

There is no evidence in the case which contradicts the cer-

tificates of the engineer in charge, that at the time the certifi-

cates were given to Wakenian, he had done work enough to

entitle him to the $1000 therein secured to be ]>aid, with the

addition of fifteen jier cent, retained until the contract was

completed. With the drawback in hand, and the bond given

by the contractor and his sureties for the faithful ])erformance

of his contract, they should have sufficient indemnification for

any loss or damage sustained by the non-fulfillment of the

contract by Wakeman, and will not be permitted to off-set his

subsequent default against the claim of the plaintiff.

Without contradictory proof of value, the plaintiff is enti-

tled to recover the amount of his certificates, with interest

from date, either as debt or damages. The form is immate-

rial, for if the question were formally presented, the court

would change the action, if necessary, to do substantial justice

to the plaintiff, and give him the remedy to which he may be

entitled.

There was no error in the refusal of the Circuit Court to

non-suit the plaintiff, nor in the direction given to the jury

that the plaintiff was entitled bo a verdict under the evidence

for the amount claimed, nor in the record.

The judgment is therefore affirmed.
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The Chancellor. I concur in the result reached by

Judge Scudder, but inasmuch as the question as to the de-

fences to which " improvement certificates " are liable in the

hands of an innocent holder for value, without notice, has not

been passed upon by this court, and was not discussed in this

case, and the determination of it is not necessary to the deci-

sion, I am not inclined to express an opinion on that subject.

F(yr ajirmance—The Chancellor, Chief Justice, Dal-

RiMPLE, Depue, Scudder, Van Syckel, Woodhull,

DoDD, Green, Lilly—10.

For reversal—Dixon, Clement—2.

CITY OF ELIZABETH, PLAINTIFF IN ERROR, v. PRICE,

DEFENDANT IN ERROR.

CITY OF ELIZABETH, PLAINTIFF IN ERROR, v. TRACY,

EXECUTOR, &c., DEFENDANT IN ERROR.

In error from Union Circuit.

For the plaintiff in error, R. E. Chetwood.

For the defendant in error, W. P. Wilson.

The opinion of the court was delivered by

The Chancellor. The sole feature which, it is claimed,

distinguishes this case from Clark v. City of Elizabeth, 11

Vroom 172, and the ground on which the judgment below is

brought before us, is that, in this case, an ordinance for open-

ing the street was passed before the giving of the deed from

which the dedication arises, while there the street was merely

laid down on the commissioners' map. But so far from dis-
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tiiiguishing this case from that, so as to take it out of the

scojje of that decision, the fact that the street was opened

gives additional force, if possible, to the application of the

principles there laid down : for, in that case, the street was

only laid down on the map, while, in this, it was not only

laid down on the map, but actually existed by virtue of mu-

nicipal legislation.

The judgment of the court below should be reversed.

For affirmanae—None.

For reversal—The Chancellor, Chief Justice, Dal-
RiMPLE, Depue, Dixon, Knapp, Reed, Scudder, Wood-
hull, DoDD, Green, Lathrop, Lilly—13.

W. W. CONOVER, PLAINTIFF IN EEROR, v. STAPLES AND
LAFETRA, DEFENDANTS IN ERROR.

On error to the Supreme Court.

For the plaintiff in error, W. L. Dayton and J. D. Bedle.

For the defendant in error, E, D. GiUmore.

Per Curiam. The judgment of the Supreme Court is

affirmed, for the reasons given by the court below.

For affirma-nce—The Chancellor, Chief Justice, Daj.-

rimple, Dixon, Reed, Woodetctll, Clement, Dodd,

Green, Lathrop, Lilly, Wales—12.

For reversal—None.
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TICHENOR V. HAYES, ADMINISTRATRIX.

1. An action in tort for negligence or deceit will lie against the personal

representative of a deceased wrongdoer.

2. An action ex delicto was brought against tlie administratrix of a deceased

attorney at law for negligence in the discharge of his duty, and in

some of the counts deceit was charged

—

held, the action was sustain-

able.

Demurrer to narr.

The declaration contained six counts, that related to two

classes of transactions. The first class of counts was founded

on a breach of duty in the defendant's intestate, arising out of

an alleged retainer of such intestate, as an attorney at law, by

the plaintiff, in regard to certain mortgages about to be pur-

chased by the plaintiff, by means of whicli his money was lost.

The second class alleged that the plaintiff was induced, by the

deceitful and fraudulent misrepresentations of such intestate,

to invest his money in the purchase of certain mortgages ; that

Vol. xir. n 193
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the representations were false, and known to be so ; and that

the plaintiff, relying on them, made the investments, which

proved worthless.

Argued at February Term, 1879, before Beasley, Chief

Justice, and Justices Woodhull and Reed.

For the plaintiff, Alward & Parrot.

For the demurrant, T. N. MoCarter.

The opinion of the court was delivered by

Beasley, Chief Justice. This is a suit against an ad-

ministratrix. Some of the counts in the declaration, which is

demurred to, are founded on a breach of duty in the defend-

ant's intestate, as an attorney at law, in investigating the title

and condition, with respect to encumbrances, of a certain prop-

erty ui)on which the plaintiff was about to take a mortgage,

and whereby the plaintiff lost the money invested by him.

The other counts allege, as the gravamen of the action, certain

false and fraudulent representations made by such intestate

with respect to certain mortgages, in consequence of which

the plaintiff put his money in them, and that such securities

proved worthless.

The demurrer that has been put in to this declaration is in-

tended to raise but a single question, which is, whether the

causes of action thus stated will survive against the ])ersonal

representative of the deceased wrongdoer.

The action as to form is in tort. I do not understand, from

the brief of the counsel of the defendant, that it is contended

that if the suit had been in the mode of an action ex contractu

for the non-})erformance of the implied contract that the attor-

ney would exercise due care and skill touching the business of

his client, that such action would not have survived. Upon

this point the law is settled by numerous decisions. In some

of these the distinction, with respect to the capacity to survive,

that exists between the forms of assumpsit and tort, is sharply
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Klrawn. Such, in this particular, is the aspect of Knights v.

Quarles, 2 Brod. & Bing. 102, which was a suit in assumpsit

by an administrator, growing out of an undertaking by the

defendant, who was an attorney, to investigate and see that a

title about to be conveyed to the intestate was a good one, the

breacli being that the defendant failed to do so, and that the

intestate, in consequence, took an insufficient title, to the injury

of his personal estate. On these facts, the judicial opinion

was that such cause of action survived to tlie personal repre-

sentative, such result being reached by the rules of the com-

mon law, irrespectively of any statutory modification. It

was considered that the whole transaction rested on a con-

tract, and that a right to sue, arising from a breach, passed to

the administrator, and, in the course of the opinion read on

that occasion, it was observed, by way of illustration, ^' that

if a man contracted for a safe conveyance by a coach, and sus-

tained an injury by a fall, by which his means of improving

his personal property were destroyed, and that property in

consequence injured, though it was clear he in his lifetime

might, at his election, sue the coach proprietor in contract or

in tort, it could not be doubted that his executor might sue in

assumpsit for the coach proprietor's breach of contract."

This same distinction, in this respect, between these two

forms of action, is emphasized in several of the more recent

decisions of the Eng-Hsh courts. One of these is the case of

Bradshaw and loife v. Lancashire and Yorkshire Railway Co.,

L. B., 10 C. P. 189, which was a suit ex contractu by an ex-

ecutrix for injuries inflicted on the testator, in consequence of

which, after an interval, he had died, the purpose of the suit

being to recover for medical expenses, and the loss that had

been occasioned by the inability of the testator to attend to

his business. The ground that was expressed for sustaining

this action, which was admitted to be a novelty, was that all

that was claimed by the plaintiff Avas compensation for the

loss that had fallen on the personal estate, and, in form, the

suit was for breach of contract, and the doctrine, that there

could be no recovery at common law in such a proceeding, by
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reason of the suffering and death of the person injured, was-

distinctly stated. Potter v. Metropolitan District Railway Co.,

30 L. J. {N. S.) 765, is a case of tlie same complexion. And
the old authorities are to the same effect, as will conspicuously

appear by a reference to the summary of them appended, by

way of a note, to the case of Wheatley v. Lane, 1 Saund. 216,.

the two decisions from the Law Reports being specially in-

stanced by me, not on account of any novelty in the grounds

of judgment, but for the reason that they exemplify, with

more than common distinctness, the limits to which an action

on a contract will survive. For it will be observed that these

two cases, both in form ex contractu, exclude from the recover-

able damages all such as do not fall under the denomination

of losses to the personal estate. This rule of decision accords

with tlie princijile adopted by this court in the case of Hay-

den V. Vreeland, 8 Vroom 372, in which it was held that an

action for a breach of a contract of marriage could not be

maintained by or against the personal representative of either

party to the contract.

Up to this point in my remarks on this subject, my object

has been to show that although at common law a certain class

of actions ex contractu are possessed of the capacity to survive

to the personal representative, that nevertheless this transmis-

sible remedy is not a complete one ; the importance of this

circumstance will hereafter appear.

As has been already stated, the present action is in tort, in

part for fraud, and in part for a breach of the duty of an

attorney at law in not exercising due care and skill in the

business of his client ; and it cannot, therefore, be doubted

that, by the mere authority of the common law, the proceed-

ing cannot be vindicated. Consequently, the only debatable

question arising in tliis connection is with respect to the

proper construction of sections four and five of the act con-

cerning executors. Rev., p. 396.

These provisions are not strange to this court. They were

considered and, in one of their aspects, construed in the case

of Ten Eych v. Runk, 2 Vroom 428. Tiiat was an action for



JUNE TERM, 1879. 197

Tichenor v. Hayes.

•damages caused to the plaintiff's land by water backed by

the dam of the defendant, and the point decided was that

such action was not abated by the death of the owner of the

dam, but that it could be continued against his executor. It

was admitted, in that case, that sucli cause of action would

have been extinguished at the common law, by force of the

rule actio personalis moritur cum persona, and its persistence

after the death of the defendant was attributed altogether to

tile effect of the enactment just referred to. That enactment

is in these words, viz. :
" Where any testator or intestate

shall, in his or her lifetime, have taken or carried away, or

ounverted to his or her use, the goods or chattels of any per-

son or persons, or shall, in his or her lifetime, have commit-

ted any trespass to the person or property, real or personal,

of any person or persons, such person or persons, hLs or her

executors or administrators, shall have and maintain the same

action against the executors or administrators of such testator

or intestate as he, she or they might have had or maintained

iigainst such testator or intestate."

In the case of Ten Eyck v. Hunk, all that the court was

t3alled upon to decide was whether the terra "trespass" in

this clause signified those immediate wrongs that are remedi-

able by the action of trespass vi et armis, or comprehended

also those indirect injuries resulting from a tortious act, the

appropriate means of redress for which is an action on the

case, and the court put upon the expression this latter and

more comprehensive interpretation. It is now urged, in the

argument of the counsel of the defendant, that while it may
be that the case just referred to was correctly ruled, that the

ground of judgment there adopted was too broad, and that,

in the language of the brief, " The true construction of the

act limits its application to injury to specific property, real or

personal, and not to such a wrong as works no injury to any

real or personal property of the plaintiff, but causes his estate

generally to sustain a loss." But is this discrimination rea-

sonable? If, in the instance of water thrown back on to the

property of a person by a dam wrongfully erected on the
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land of another, the word " trespass " in this act means-

" tort " or " wrong," so as to embrace the consequential in-

jury., why should it not have the same broad sense with

respect to the indirect injury inflicted by a neglect? Is it a

reason, or an assumption, to say that the statutory expression

of trespass to property, real or i)ersonal, means damage done

to some particular piece of property, and not an injury to the

property in general ? If it is correct to translate the word
" trespass " in this clause by the word " wrong," it seems im-

possible to resist the conclusion that a wrong to personal

property is done as manifestly, when one's personalty in the

aggregate is injured, as when some particular item of it is

damnified. The fact is, the discrimination, taken at its best,,

would be but a vague and shadowy one, for it seldom, if

ever, happens that a loss falls upon a person's general estate,

except by means of an injury to some particular part of it.

Thus, if A should destroy by his carelessness bank notes, the-

property of B, to the amount of $1000, under the rule sug-

gested an action would survive; but if B lost these same-

bank notes through the deceit of A, an action would not sur-

vive. The idea that the legislature intended to give trans-

missibility to the former of these actions, and not to the

latter, is absolutely not credible. This proposed test of the

applicability of the statute, arising from the specialness of

the wrong done, does not appear to be countenanced by the

statutory language, and it certainly does not commend itself

by its results. It requires the same word, standing in a

clause of a statute, to have a two-fold meaning, being broad-

ened in its application to one set of facts, and narrowed in

view of another set, and occasions an action to survive in one

class of cases, and to non-survive in another, where the loss

suffered in each is, in substance, of the same character, and

where the necessity for redress in the one is equal to that in

the other. The exigency should be pressing indeed that*

should lead to the adoption- of such a rule.

The fact is, the real question to be solved is Avhether these

clauses of this act are to be construed strictly, or with the-
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utmost latitude of interpretation, in view of its being a reme-

dial act. In the case of Ten Eyck v. Runk the latter course

was pursued, and it seems to me that method was strictly cor-

rect. This law was plainly intended to take the place, in an

improved and amplified form, of the statute of Edward III.,

c. 7, de bonis asportatis in vita testatoris, and its purpose was

to remove the same absurdities that had crept into the law by

a technical adherence to the words rather than to the spirit of

the old maxim, actio personalis moritur cum persona. This

substitute, and its ante-type, are obviously in pari materia.

The statute of Edward applied, according to its letter, only

to goods carried away in the lifetime of the testator, but by a

most liberal construction it was extended to remedy many

other wrongs, some of which are referred to in the opinion in

Ten Eyck v. Runk, and it would not be consistent with cus-

tomary rules, I think, to refuse to exercise a like liberality in

the interpretation of this substituted act. By ascribing to the

term "trespass" the signification of tort, or wrong, and whicli

is one of its meanings, the remedy is made approximately

commensurate with the evil to be eradicated, and in this way

actions for deceits and neglects will survive, as well as those

in which the loss follows immediately from the tortious act.

The language of the act is comprehensive enough for this pur-

pose, and it is hardly permissible to impute a lesser design to

the legislature, for there is a great incongruity in a plan that

imparts the quality of survival to an action for a forcible in-

jury, and which withholds the same quality from an action

for a neglect, or deceit. The one class of wrongs is, in gen-

eral, no more culpable than the other, and the injurious re-

sults, in some cases, are identical in each. If a physician

should intentionally inflict a wound on his patient, the action,

it is clear, would, by force of the statute, survive ; and, surely,

if the same wound were occasioned hf want of skill, or care-

lessness, the same result should obtain.

And it is with respect to the class of cases illustrated by

the example just adduced, that the counsel of the defendant

interposes another objection to the rule of construction above
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indicated. The point is strongly pressed, and it is this, that

in that class of cases in which, at common law, a loss sus-

tained may be considered at the option of the party injured,

as the consequence either of a breach of duty or of a breach

of contract, it could not have been the intention to bring such

class within the operation of this act. The reason assigned

for this contention is that the ])erson injured can sue the per-

sonal representative of the person inflicting the loss, for the

breach of the contract, and consequently there was no neces-

sity for legislative intervention. Thus, it is said, and said

with truth, that upon general principles the culpable attorney

or physician may be sued either for the breach of the implied

contract, which obliges him to the exercise of skill and care,

or in tort for a breach of duty with respect to the same par-

ticulars ; and from this it is argued that as the former action

will survive at common law, it is not to be supposed that it

was the design uselessly to endow the latter with a similar

vitality. But the cases presented in the commencement of

these remarks deprive this contention of almost all its

cogency, for those cases show that the remedy that survives

against the representatives of a deceased promise-breaker, in

this class of cases, is one that is most incomplete, for no

damages can be recovered in such suit, except such as have

directly diminished the estate of the deceased. As an illus-

tration, it appears in tliese cases that if a personal injury is

occasioned by the negligence of a carrier, that in a suit by the

administrator of such person injured, in an action ex contractu,

which is the only one the common law keeps alive after the

injured person's death, the only damages recoverable are those

that go to the impairment of the estate, and that there can

be no compensation claimed for personal suffering. Such a

redress is so imperfect that it can raise up no implication

against a legislative design to keep alive the concurrent

remedy for the tort, which is somewhat adequate, if not abso-'

lutely complete.

The above rule of construction whicii I have indicated

should be adopted, receives countenance from the views of the



JUNE TERM, 1879. 201

Tichenor v. Hayes.

English courts, expressed with reference to the correct exposi-

tion of the statute of 3 and 4 Wm. IV., c. 42, § 2, an act

wliich, witli respect to the point now in question, bears con-

siderable similarity to the clause of the statute now being

considered. That act provides that an action may be "main-

tained against the executors or administrators of any person

deceased for any wrong committed by him in his lifetime to

another in respect to his property, real or personal, so as such

injury shall have been committed within six calendar months

before such person's death," &c. The important inquiry in

the present connection is, what interpretation was put upon

the expression " wrong " with respect to property, real or

personal.

This provision was considered in its bearing upon the case

of Morgan v. Ravey, 6 Hurl. & Nor. 265, which was an

action in assumpsit against the executors of an inn-keeper, for

breach of his implied contract to keep safely the goods of a

guest. The question mooted was whether the law would

imply a contract under the circumstances, but the court said :

'' It is not however necessary to determine this if the plaintiff

elects to amend, which he may do, and we think successfully

;

because it seems to us, notwithstanding the ingenious argu-

ment of Mr. Phinn, that if the claim against the defendant is

for a tort, it is for a ' wrong committed ' within the meaning

of the 3 and 4 Wm. IV., c. 42, § 2." The counsel of the

defendant, in his brief, appears to consider this also a case of
" direct injury to specific property," but I am not able to draw
any sensible line of discrimination between the consequential

loss of goods arising from a neglect, and the consequential loss

of*a sum of money by the same means. The decision seems

to me to be much in point, and is entitled to much weight.

The same statute entered somewhat into the consideration of

the case of Powell v. Bees, 7 Ad. & El. 426, and the general

tendency of this decision is in the same direction witli the

rulings in the judgment just cited ; and it has also tiiis par-

ticular importance in our present inquiry, that it rules that

this statute of William applies to that class of cases, before



202 NEW JERSEY SUPREME COURT.

Tichenor v. Hayes.

referred to, in which, at common law, the remedy is concur-

rent, by an action ex contractu or ex delicto.

But I think the observation and decision of the court in

the case of Erskine v. Adeane, L. R., 8 Cli. Ap. 756, are

more to our present purpose. There a claim was made by a

land owner against the executors of a deceased tenant for life,

for injury to liis cattle by reason of the negligence of the

deceased with respect to certain yew trees, in providing insuf-

ficient fences, and for throwing the cuttings on the plaintiff's

land. The cattle in question were poisoned by eating of the

yew trees and the cuttings thus exposed to them. Thus it

appears the gravamen of the claim was for the consequential

damages resulting from the negligence of the deceased. It

was held that, while it was evident such an action would not

have lain at common law, it could be brought, at any time

within the period limited, by the statute of William. This

judgment rests upon the ground that the neglect in question,

and which resulted in the loss of the cattle, was a wrong to

personal property within the sense of those terms in the

statute, and it is, in consequence, plain that tliLs judgment is

of much authority in our present investigation, unless a differ-

ence can be established, with respect to principle, between a

loss of particular cattle by a neglect, and the loss of par-

ticular moneys from the same cause. I cannot perceive such

difference.

In Massachusetts a literal interpretation has been put upon

the statute of that state upon this subject, a result which may,

in a degree, be accounted for by the peculiar frame of the act,

which is in the nature of an enumeration of the classes of

cases in which actions shall survive, and which enumeration

would, upon admitted principles, tend to contract the scope

of the general terms used in the subsequent part of the

section.

The judgment, I think, should be for the plaintiff in the'

present case.
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JOHN H. IKONS V, JOHN I. WEBB.

Where, in a deed of conveyance of lands, the timber was excepted, held,

that a stipulation that such timber should be removed in a given time

did not make such exception conditional on such removal.

In trover. On case certified from the Circuit Court of the

county of Ocean.

John H. Irons, the plaintiff, conveyed to John I. Webb,

the defendant, seventeen and thirty-seven hundredths acres of

land in Jaclcson township. Ocean county. New Jersey, by deed

dated January 23d, 1875, which deed contained the following

clause, viz. :
" Excepting and reserving the timber on the said

land being conveyed, for the removal of which the said party

of the second part agrees to and with the said party of the

first part that he, the said party of the second part, that he

will give two years from the date hereof to the said party of

the first part." {Pro vi the deed for the above and other

clanses in same.)

The trees were cut down by plaintiff within the two years.

Some cut into saw-logs, and the balance into cordwood, and

corded up on the premLses, a part of the logs and wood not

being removed by tlie plaintiff from the premises within the

tw» years limited by the deed. The defendant, after the expi-

ration of that time, removed said logs and wood upon other

premises of defendant adjoining, and converted the same to

his own use.

A copy of said deed to be attached hereto as part of the

case.

The attorneys of the respective parties agree to above state-

ment of facts.

Argued at February Term, 1879, before Beasley, Chief

Justice, and Justices Woodhull and Reed.
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For the plaintiff, J. W. Carmichael.

For the defendant, Joel Parker.

The opinion of the court was delivered by

Beasley, Chief Justice. The plaintiff foumls his action

ill this case on the proposition that the timber in controversy

was conveyed to him in an absolute form and clear of all con-

ditions, and that the subsequent clause in the deed, restricting

to the period of two years his right to enter upon the premi-

ses to remove such timber, had no effect on his title, either to

limit or otherwise condition it. In opposition to this, the

contention of the defendant is that the plaintiff, by the right

construction of the conveyance, became entitled only to such

of the timber as was removed by him from the premises

within the period designated.

My examination of this subject has led me to the conclu-

sion that the construction of this conveyance claimed in

behalf of the plaintiff* is correct. Upon looking at the frame

of this instrum^it, it will be found that the timber in ques-

tion is plainly excepted out of the operation of the convey-

ance, and that the right to take it away within a specified

time is in the shape of an agreement on the part of the

defendant. Such a stipulation on the side of the grantee of

the deed cannot convert an absolute exception into a condi-

tional one. The legal effect of an exception is to sever from

that which is granted that which is excepted, so that the latter

does not pass by the grant, (Shep. Touch. 77,) and when, con-

sequently, anything is thus set apart and declared to be out-

side of the grant, it should be plain words only that siiould

bring it within the force of the grant. The excepting clause

says, in effect, that the grantor withdraws from the grant a

certain portion of the premises, and such act is so positive and

emphatic that it cannot be controlled or affected by subsequent

expressions or stipulations of dubious meaning or uncertain

effect. It is not questioned that an exception may be made to

depend, either for its existence or continuance, on a condition,
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the proposition alleged being that ambiguous phrases and

vague expressions are not the materials with which such con-

ditions are constructed. In the present case, if the conten-

tion of the defendant is right, then this timber continued to

be the property of the plaintiff up to the running out of the

two years, and then, by its non-removal, it became forfeited

and passed to the defendant ; and it is entirely obvious that

such a condition is not favored in lavA', and that it will not be

raised up by implication, unless by the force of demonstrative

indication. Looking at the terms of the present agreement

and its subject matter, I can see no mark, certainly no decisive

mark, signifying that it was the intention of these parties that

by the plaintiff's neglect to remove tlie timber it should be

forfeited to the defendant. Such a purpose, it is certain, is

not contained in any part of the language of the instrument,

for it nowhere says that, in any event, the title to tlie timber

is to pass to the grantee. As a consequence, as it is not in

the words, such a right must be derived by inference from

the nature of the transaction itself. But, then, what feature

of the business is to have such an effect ? The only particu-

lar relied on is the circumstance that if the timber was per-

mitted to remain on the premises until the time of removal

had expired, it became unlawful to enter for the purpose of

taking it away. But the effect of such an incident is not in

law to work a forfeiture of title. Such a j)osition of prop-

erty is not uncommon. Chattels are frequently placed, or

left, by their owner, on the land of another without his per-

mission, but it will scarcely be pretended that, by so doing,

the title to such chattels becomes vested in the proprietor of

the land. In such case, the land owner has an adequate remedy
for the wrong suffered by him : he is entitled to be indemni-

fied for all the loss he may have sustained by having had his

land illegally burthened by chattels placed there without

right, and in consequence of the entry to remove them ; and
in this way, instead of by the exorbitant method of a for-

feiture of such chattels, the law applies to the case its ordi-

nary measure of damages, and thus gives compensation. Such
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was the standard of redress used by the Supreme Court of

New Hampshire in adjusting the damages against a vendee

of timber, who had entered on the land after the period given

him in which to take off such timber, the applied principle

being that the damages should not include the value of the

wood in question, but only the loss inflicted on the vendor by

the breaking and entering his close. Plumer v. Prescott, 43

New Hamp. 277. And this, it seems to me, is the extent of

the right of the vendor of this timber after the time for its

removal had elapsed; he could have called the vendee to

account for leaving it on the land beyond the stipulated time,

and for all damages to his land done by its removal after

such period, but he had no right to claim such timber as his

own, and to put it to his own uses.

As far as my research has extended, I find that all tbe best

considered cases that are strictly in point harmonize with the

view of the subject above expressed. One of the chief cases

is Hort V. Stratton Mills, 54 New Hamp. 109. In that case

it appeared that there was a deed conveying growing trees to

be removed by the grantee, and it was held th:?t as the terms

of the grant, taken in their literal and usual sense, signified

an absolute conveyance of the title of the trees, the grant was

not made conditional by the implied stipulation that the

ffrautee should remove the trees within a reasonable time. It

will be observed that the case is closely applicable, as it is not

possible to discriminate a sale of standing timber alone, with-

out the land, from an exception of such timber in a deed con-

veying the land, with respect to the legal effect of a clause,

appended to each, requiring within a time, specified or im-

plied, the removal of such timber. It is manifest that if the

stipulation touching the removal will not make the title con-

ditional in the one case it will not in the other. The case of

Knott V. Hylinck, 12 Rich. {S. C.) 314, must be considered as^

resting on the same basis, for the court construed a deed that

reserved all the growing timber as leaving the title absolutely

in the grantor, and although, in that case, there was no time

mentioned within which tlie trees were to be removed, that
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circumstance can take but little from the force of the prece-

dent, as undoubtedly, in the absence of an express limitation

of a period for the disencumbering the land by the removal

of the trees, the law would imply an undertaking to produce

that result within a reasonable term.

With respect to the cases cited in the brief of the counsel

of the defendant, I do not think any of them are exactly per-

tinent. The case that is most nearly so is that in HoUon et al.

V. Goodrich, 35 Vt. 19, but a careful scrutiny of the report will

disclose the fact that besides a reservation of certain property,

and the privilege of removing it within a certain time, there

were a number of other stipulations, and that the court, with-

out any consideration of the general principles involved, put

its decision upon the evident design of the parties to the in-

strument then under examination, as exhibited in its peculiar

expressions and provisions. There are some dida in the case

of Pease et al. v. Gihsm, 6 Maine 81, that favor the views of the

defence, but the case itself did not call for those expressions of

opinion, and tliat such expressions were not well considered,

has, I think, been quite plainly shown by the criticism of them

in the opinion already referred to, read in the case of Hort v.

Stratton. Touching the other cases cited, I shall dispose of

them by the remark that they seem to me, so far as legal prin-

ciples are concerned, as standing entirely aside of the subject

now under examination.

In forming the foregoing opinion, I have laid no stress on

the fact that the timber in the present instance was actually

cut down before the end of the time limited in the deed for

its removal. This has been designedly done, as it is not per-

ceived how such fact can add anything to the force of the ex-

ception in the conveyance, in the way of fixing the title in the

grantor. I have endeavored to show that the exception is

unconditional; and if this be so, by its own efficacy it kept

the title to the timber in the plaintiff; but if, to the contrary,

the property in the timber was not to remain in the plaintiff

unless the trees were removed within such period, then, very
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clearly, the mere felling of the trees would not satisfy the

requirement of such condition.

The Circuit Court should be advised in conformity with

the foregoing conclusion.

STATE V. WILLIAM HICKLING ET AL.

A conspiracy to slander a person by charging him witli a criminal

offence is indictable.

The statute, in requiring an overt act, does not require full execution

of the conspiracy in order to make it punishable.

Indictment for conspiracy.

The gravamen charged was, that the defendants "fraudu-

lently and unlawfully did conspire and agree between and

among themselves, by means of divers false, wicked and ma-

licious charges, to injure and defraud him, and to cause him

to be regarded as a dishonest man and a thief."

The overt acts laid, in substance were that the defendants

" reported to and among his neighbors that the said Dringer

was a thief, and had dishonestly obtained certain brass, copper,

&c., from, <&c. ; that they made false affidavits that said Drin-

ger was a dishonest man, and had obtained fraudulently from

the Erie company a large amount of copper, brass, &c., and

other things fraudulently and in such a manner as to make it

stealing by said Dringer from said company," &c.

The indictment having been brought before this court by

certiorari, a motion was made to quash it.

Argued at February Term, 1879, before Beasley, Chief

Justice, and Justices Woodhull and Reed.
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For the motion, C. Parker.

For the state, A. B. Woodruff.

The opinion of the court was delivered by

Beasley, Chief Justice. The principal objection to this

indictment that was urged on the argument, is that, taking the

pleading at its best, it alleg&s nothing more than a conspiracy

to defame a person by the propagation of a slander ; and it

was insisted that the wrong thus charged was a civil injury,

and not a criminal offence. But the rule of law thus assumed

to exist is not only unsupported, so far as has been discovered,

by any authority, but is opposed by several direct decisions,

and is inconsistent witli the general legal theory of the sub-

ject. The cases on this head heretofore settled by this court

are, Avith respect to the legal principle underlying them, en-

tirely at variance with the rule here contended for. State v.

Donaldson, 3 Vroom 151 ; State v. Cole, 10 Vroom 324. In-

deed, it may be said that a combination, formed with a view

to cause a pei-son to be suspected of having committed an

indictable offence, is much nearer to the original ground upon

whicli, in the old books, criminal prosecutions for conspiracy

are based, than were the combinations in either of these re-

})orted cases. There are strong indications that originally the

definition of conspiracy did not include anything more than

confederacies to charge falsely a person with criminality. Thus

Lord Coke describes the offence as "a consultation and agree-

ment between two or more, to appeal or indict an innocent

person falsely and maliciously, whom accordingly they cause

to be indicted or appealed ; and afterwards the party is law-

fully acquitted by the verdict of twelve men." Blackstone

also seems to regard the offence to be confined to a malicious

accusation. 4 Black. Com. 136. There are several eases in the

Year Books that favor the same limitation. And, in fact,

this species of indictment was the remedy for the same wrongs

considered in its criminal aspect, for which an action for a

malicious prosecution was the remedy, considered in its civil

Vol. XII. o
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aspect. It is much in this light that tlie subject is treated in

Jacob's Law Dictionary, tit. "Conspiracy," and in Hawk. P.

C, b. 1, c. 72, § 2. But the doctrine was soon expanded

beyond this limit, and, among other cases, it was held that

although no indictment liad been found, or even though no

complaint had been laid before a magistrate^ and the only

object appearing was to destroy the reputation of an indi-

vidual, a prosecution for conspiracy could be maintained.

This was the ruling by Lord Mansfield in the case of Rex v.

Parsons et al., 1 Black. R. 392, the facts in proof being that

the defendants had conspired to take away the character of

one Kempe, and accuse him of murder " by pretended con-

versations and communication with a ghost that conversed by

knocking and scratching in a place called Cock Lane." The

report of the case does not show that anything was done by

the confederates beyond spreading reports defamatory of the

person who was the object of their malice.

The present indictment is, I think, in the direct line of the

precedents, as it is a slander imputing an indictable oiFence,

the alleged endeavor of the confederates being to bring the

prosecutor under the suspicion of having been guilty of theft.

Reg. V. Best et al., Salk. 174; Rex v. Kimberley et al., 1

Levinz 62; Reg. v. Best, 2 Ld. Raym. 1167.

In the brief of counsel of the defendant, I find the text book

of Mr. Gabbett, (1 Crim. Law 252,) quoted and much relied

upon. This author has reviewed this subject with evident

care and acuteness, and it seems to me that his conclusions are

in direct opposition to those that are necessary to sustain this

defence. This is his ultimate deduction from the authorities.

"Conspiracies," such is his language, "to injure or destroy the

reputation of others have in several cases been held to be

proper subjects of an indictment, and tiie fair result of these

cases appears to be that the mere conspiracy to slander a man

will not be sufficient, but there must be coml)ined with it thfe

imputation of a crime, by either the temporal or ecclesiastical

courts, or else an intent by means of such false charges to

extort money from the party."
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From this citation, it seems to me that it is manifest that,

in the opinion of this ingenious writer, in order to bring a

conspiracy to slander a person, per se, within the category of

indictable offences, the slander designed to be propagated must

be of a particular nature—that is, it must include the impu-

tation of an offence punishable either by the temporal or spir-

itual courts. As the object of the present confederacy was,

as laid in the indictment, by means of " false, wicked and

malicious charges " to cause the prosecutor to be regarded as

a thief, it would seem that the present proceeding, by the test

proposed, would be justified. It is true that the counsel of

the defendant, in his explication of this proposed rule, ad-

vances the view that it requires something more to make up

^n indictable conspiracy than a design to impute an indictable

offence, such supposed super-addition being that the charge

should be so specific as to jeopard the person slandered, by

subjecting him to the risk of a criminal prosecution. But

this is an interpolation into the rule of a matter foreign to

the text writer just quoted, as well as to the authorities, for

it is not perceived that there is any indication to such a pur-

pose in any of the decisions.

With respect to the objections to the mode of laying the

overt acts, it suffices to say that they appear to spring out of

the false theory that the office of such averments is to show

a complete performance of the scheme of the conspirators.

The statute does not exact that a full execution of the con-

spiracy shall be shown, the requirement being merely "that

some act in execution of such agreement be done to effect the

object thereof." The consequence is, this indictment is not

defective in this respect.

The motion to quash must be denied.
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FREDEKICKS ET AL. v. ISENMAN ET AL.

1. In a suit on a bond against the heir at law, who has aliened the

descended lands before suit brought, the recovery will be only for the

value of the lands in the condition in which they were at the time of

the descent cast.

2. In such a suit, the improvements put on the land by the heir will not

enter into the valuation of such land, nor will the heir be called on

for the rents and profits, nor, on his side, can he claim for repairs.

Motion to set aside the award of a referee.

Argued at February Term, 1879, before Beasley, Chief

Justice, and Justices Woodhull and Reed.

For the plaintiffs, G. R. Dutton.

For the defendants, Frank Bergen.

The opinion of the court was delivered by

Beasley, Chief Justice. This is an action of debt

against an heir at h\w, on a bond given by his ancestor. It

is admitted that the defendant took by descent certain realty,

and that he aliened it before suit brought. The only dispute

of any consequence is whether an allowance should be made

to the defendant for interest paid on a mortgage that was on

a certain part of the property when it descended, and for

moneys expended for insurance and for repairs. The case

went to a reference, and the award was against the defendant

for the full value of the lands, the deductions thus claimed

being disallowed.

It appears from this statement of facts that the point for

decision is dependent on the legal meaning of the act of this

state relating to heirs and devisees. Refv., p. 476. This act

was passed, in part, to remedy that particular defect in the

common law which was occasioned by the absence of all meana

for levying the debt of the ancestor out of lands descended, in
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those cases in which the heir had divested liiraself of the title

to such lands before the beginning of the suit. As, in the pres-

ent case, the lands in question had been aliened before the teste

of the writ, the right of the plaintiff to maintain this action

is to be derived exclusively from the statute just referred to,

and it is obvit)usly to the same source that we must look in

order to ascertain the extent and limitations of the remedy

tluis given.

The first section of this law gives a right of suit to a cred-

itor, "whether by simple contract or specialty," against the

lieir at law of any debtor, dying intestate, seized of lands.

It is the second section that is, on the present occasion, the

important one, and this provides that in case the heir at law,

who is liable to pay the debt of his ancestor in consequence

of lands descending to him, "shall sell, alien, or make over

the same, before any action brought," such heir shall be an-

swerable for such debts, to "the value of the said lands" by

him " sold, aliened, or made over." The ensuing section con-

sists of a proviso formulating an issue in case question is

made whether descended lands have been aliened by the heir

before suit was begun, and directing that if, on the issue thus

joined, it be found for the plaintiff, the jury shall inquire of

the value of the lands, tenements or hereditaments so de-

scended, upon which judgment shall be given.

Now the first observation that occurs from the reading of

these clauses is, that nothing is here given to the creditor but

the value of the lands. The rents of such lands are not

given, and not being given they cannot be claimed by the

creditor, for the right of the creditor to sue is altogether a

-Statutory right, because, in view of the alienation of the lands

prior to the issuing of the writ, he did not have, by the rules

of the common law, any means of redress whatever. In this

respect, therefore, the statutable remedy against the heir who

has passed away the title to the ancestral lands before the pur-

chase of the writ, is not so extensive as is the remedy where

the action takes precedence, in point of time, of the aliena-

tion. For when the land has not been departed with by the
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heir, the creditor may, if necessary, call him to account for

the rents and profits, as well as for the worth of the land

itself. And it would seem tliat such rents could, upon proper

pleadings, be recovered even at law; for although, perhaps^

ill the books of forms no precedent for such an injury can be

found, nevertheless, in Hemiingham's ease, 3 Dyer 344, a, the

Chief Justice distinctly declares that such a recovery is allow-

able, his language being :
" That if the profits of the land

descended from the death of the father until the day of the

writ amount sufficiently to satisfy the debt, and the plaintiff

will show that to the court, and the defendant cannot deny it,,

the plaintiff shall have a general judgment and execution

immediately." And even if this doctrine be questionable, it

is clear that th.e creditor, under the circumstances stated,,

would be entitled to an account of the rents and profits that

had come to the hands of the heir since the descent cast. 2
Story Eq. Jur. 1216, c. But, as has been said, the remedy

given by the statute has not so wide a scope as this, the value

of the land alone, irrespective of any benefits that the heir

may have derived from it, being the measure of the recovery.

Such being the conditions of the statutory right, it becomes

unnecessary to pause to consider the question, which is much

discussed in the briefs, whether the heir may not set off and

recoupe the payments made by him for repairs, as it will

hardly be claimed that he can do this unless the rents are to

be brought into the account, for the rule is quite general that

the person enjoying the property is bound to make the neces-

sary repairs.

Nor do I find any difficulty in deducing a just and equit-

able result from the terms of this law, even when accepting

its language in its literal sense. The express words of the act

give to the creditor proceeding under the clause in question^

the value of "the lands, tenements, or hereditaments so de-

scended;" that is, the lands in the condition in which they

come to the heir, and nothing can be more reasonable than

this, at least so far as concerns the interest of the heir. By
force of this construction, the creditors will not reap any
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benefit from the outlays of the heir, either in the way of pay-

ments of encumbrances, or in improving the property. If a

morto-ao-e should be upon the lands at the death of the ances-

tor, tmd the heir should pay it oif, and should then sell the

land before suit begun, the value of the land thus exonerated

w(.uld not be awarded to the creditors, because they can claim

only the value of the property as it was conditioned at the

time of the descent cast. The statute does not make the heir

who has parted with the property liable for its improved

value, but simply for the value of the land descended. Nor

is there any hardship in this scheme, for the heir takes to

himself the rents, and his acts in paying subsequently accru-

ing interest, making improvements and selling the land, are,

out and out, voluntary acts. It will be perceived that the

efiect of this interpretation is to subrogate the creditor to the

right of the heir in the land to the extent of its value in the

state in which it was when the law cast the title upon him.

As a consequence of these views, I conclude that the referee

was right in refusing to make any allowance to the defendant

for expenditures in insuring, in keeping down the interest on

the encumbrances, and in repairing the premises. It was the

referee's duty to ascertain, as nearly as practicable, the value

of the descended land in the condition in which it was at the

death of the ancestor. So far as the papers before me enable

me to judge, this ofBcer has put a valuation on these lands

that will fairly represent their worth, less encumbrances and

the widow's dower, at the time they came to the defendant.

Consequently, no reason appears for disturbing such findmg.

The plaintiff may take judgment on the award.

PETER S. GOLDEN v. SAMUEL KNAPP.

A person taking, as grantee, a dSed of conveyance containing a stipu-

lation that he will pay the money due on a certain mortgage then on

the property, may be sued by the grantor in covenant for the breach

of such stipulation.
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2. Quere. As to the amount of damages recoverable if the mortgage has

not been paid off by the grantor.

Action of covenant.

The substance of the first count of the declaration was that

on April 1st, 1888, the plaintiff being the owner of certaiu

described premises, executed to his father, one John Golden,

a bond secured by a mortgage on said land, in the sum of

$10,000, payable in five years; that afterwards, on March

9th, 1874, he conveyed the premises, subject to the mortgage,

to the defendant, and that it was therein "declared, cove-

nanted and agreed by the defendant, that the said farm, tracts

of land and premises, with the appurtenances, were on that

occasion conveyed by the plaintiff to the defendant, subject to

the said $10,000 mortgage, the same forming a part of the

said consideration of said indenture, and that the defendant

would pay the said principal sum of the said mortgage, with

the interest thereon, one part of which said indenture, sealed

with the seal of the plaintiff, was then and there delivered by

the plaintiff to the defendant, and was then and there accepted

and received by the defendant." The breach laid was the non-

payment of the money.

The second count was similar to the first, except that it laid

a covenant to pay the money on demand, and a corresponding

breach.

The deed sued on was not executed by the defendant.

There was a general demurrer.

Argued at February Term, 1879, before Beasley, Chief
Justice, and Justices Woodhull and Reed.

For the demurrer, C. H. Winfield.

For the plaintiff, W. H. Vredenburgn.

The opinion of the court was delivered by

Beasley, Chief Justice. This demurrer is obviously

based on the erroneous assumption that the plaintiff must
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exhibit, in his declaration, how he has been specially damni •

fied by the breach of covenant which he sets forth.

According to the decision of this court in Finley v. Simp-

son, 2 Zab. 311, the deed disclosed in the declaration was tlie

deed of the defendant, although not executed by him, and,

consequently, the stipulations thereby entered into on his

part were his covenants. One of such agreements was that

he would pay the money due, and to grow due, on the plain-

tiff's bond, and the payment of which was secured by the

mortgage encumbering the premises conveyed. That cove-

nant is an absolute one to pay a certain sum of money, and

the obligation to pay was entirely disconnected with any act

to be done, or with any event to happen in the future. The

assumed duty was to pay the stipulated money within a rea-

sonable time, and by the failure in performing that duty the

covenant was broken. As, therefore, on the breach of a cove-

nant, the law implies nominal damages at least, actionable

misconduct on the part of the defendant is shown in the dec-

laration.

From what has been said, the inference is not, however, to

be drawn that there is any purpose to intimate what rate of

damages should be given to the plaintiflF on the facts disclosed.

The defendant did not covenant to pay this money to the

plaintiff, but to the mortgagee, and it is the injury received

by the plaintiff from the non-performance of tliat agreement

for which he is to be indemnified. This branch of the sub-

ject is not before the court.

The plaintiff is entitled to judgment.

THE CHANCELLOR OF THE STATE OF NEW JERvSEY v.

THOMAS D. HOXSEY ET AL.

A suit at law may be brought by the Chancellor in his official name, on a

bond given to him in his official capacity.

On demurrer to declaration.
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Argued at February Term, 1879, before Beasley, Chief
Justice, and Justices Woodhull and Reed.

For the demurrant, T. D. Hoxsey.

Contra, A. B. Woodruff.

The opinion of the court was delivered by

Beasley, Chief Justice, This suit has been brought by

the Chancellor in his official name, on a money bond, and the

demurrer that has been put in to the declaration is intended to

raise the question whether he has a legal right to sue in this

mode. It is argued that the Chancellor is not a corporation,

and that, consequently, he must sue in his personal capacity

and not in his official character.

A very slight examination of the authorities would have

manifested that this objection is without foundation either in

principle or authority. Grant on Corporations 651, says that

some of the officers of the crown, such as the Lord Chancel-

lor, the Lord High Treasurer, and the Chief Justices, are, for

certain purposes, in the nature of corporations sole. See, also,

Skrogges v. Coleshil, Dyer 175, and 2 Inst. 210.

In this state it has always been the practice for the Chan-

cellor to proceed in the present form, and the point raised is

res adjudicata. Halsted, Ordinary, v. Fowler, 2 Zah. 48.

Let judgment be entered for the plaintiff.

t JOHN McADAMS v. ISAAC F. EANDOLPH.

Defendant sold H. a farm, and took from him a purchase-money mort-

gage for 110,500. H.'s grantee conveyed to tlie plaintiff subject to

the mortgage, which was then due, and which the plaintiff assumed

to pay. An agreement that the plaintiff should pay ten per cent, on

the mortgage, (the legal rate being seven per cent.,) and that as long

as he continued to do so the defendant would let the mortgage remain,
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held to be usurious, and that the plaintiff was entitled to recover in this

action whatever amount had been paid by him to the defendant in

excess of the legal interest.

On rule to show cause, &c.

Action for money had and received, brought to recover the

sum of $945, obtained by the defendant from the plaintiff

under the following circumstances :

April 1st, 1867, the defendant sold and conveyed a farm to

one Henderson, and took from him a purchase-money mort-

gage for $10,500, payable in five years after its date.

October 1st, 1873, the farm was conveyed by Henderson's

grantee to the plaintiff, subject to the said mortgage, which

the plaintiff assumed to pay.

About December 1st, 1873, the defendant informed the

plaintiff that unless the mortgage should be paid April 1st,

1874, he would require a higher rate of interest. It was

then agreed between them that the plaintiff should pay ten

per cent, on the mortgage, and that as long as he continued

to do so the defendant would let the mortgage remain.

In pursuance of this agreement, interest was paid on the

mortgage at the rate of ten per cent, from April 1st, 1874,

to October 1st, 1876, inclusive.

The amount claimed by the plaintiff, and found by the

court, (a jury being waived,) is the difference between the

sum paid to the defendant by way of interest, and the sum

he was entitled to receive at seven per cent., the legal rate.

Argued at February Term, 1 879, before Beasley, Chief

Justice, and Justices Woodhull and Reed.

For the rule, B. Williamson and John H. Jackson.

Contra, A. V. Schenck.

The opinion of the court was delivered by

Woodhull, J. The controversy in this case turns on the

character of the agreement of December 1st, 1873.
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If, as the plaintiff insists, that agreement was usurious,

whatever amount has been paid by him to the defendant in

pursuance of it, and in excess of the legal interest, may be'

recovered in this action. Brown v. Mcintosh, 10 Vroom 22.

If, on the other hand, that agreement was not usurious, the

payments made in pursuance of it were voluntary and legal,

and the plaintiff's claim is without foundation.

Our act against usury, as it then stood, prohibited the

taking upon any contract, directly or indirectly, for loan of

any money, &c., above the value of $7 for the forbearance of

|100 for a year, and after that rate for a greater or less sum,

or for a longer or shorter time. The English statutes, from

37 Henry VIII. to 12 A7ine, contain substantially the same

provisions, except as to the rate of interest allowed.

Usury, tiie offence aimed at by all of these acts, including

our own, is defined to be the taking of illegal interest, either

upon a lending of money or the forbearance of a debt.

Blercks v. Kennedy, 1 C. E. Green 210, and cases cited.

Any agreement intended to enable the lender to receive

more than legal interest for his money, is usurious. Muir v.

Newark Savings Institution, 1 C. E. Green 537, and cases.

The plaintiff's account of the interview which resulted in

the making of the agreement in question, is clear and uncon-

tradicted. He says the defendant "came to the farm and

introduced himself to me—I had never seen him before—and

said that he came to see rae in relation to the mortgage—the

payment of the mortgage ; he said he would require the ])ay-

ment of the mortgage on the 1st of April, 1874 ; I told him

that I thought it was pretty short notice ; times were hard,

and I didn't know that I could raise that amount of money

before that time ; he said that he would like to have it ; I

told him that if possibly I could raise the money, I would

raise it and pay him off the mortgage, but it was rather

doubtful, as it was a large sum to raise on a farm ; he said if

I couldn't raise the amount of the mortgage by the 1st of

April, he would require a higher rate of interest ; I told him

that I thought a farmer couldn't afford to pay more than
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seven per cent, interest on a farm ; he said he was aware of

that, but if he had this amount of money he could let it out

and could make it pay more interest than it was paying on

the farm ; I asked him how much more interest he wanted
;

he said he wanted ten per cent, on that mortgage ; we then

and there agreed that I should pay him ten per cent, on that

mortgage, and he was to let it remain so long as I paid the

ten per cent."

The transaction disclosed by this testimony seems to me to

embrace, in substance and effect, eveiy essential element of

usury.

It is urged, on the part of the defendant, that as he never

loaned the plaintiff anything, and as the plaintiff, at law, was

never indebted to the defendant, there v.as here no loan in

the sense of the act, and therefore no usury.

The argument assumes tliat in order to constitute usury as

between these parties, there must have been a formal and

direct lending of money by one to the other.

But that is not the law. " Tlie word loan" in the lano;uao;e

of Mr. Comyn, " must not be too strictly construed. For

there are many cases in which, though no loan originally

occurred, yet by some subsequent agreement between the

debtor and creditor usury may be generated. * * * j^^

is not necessary to i\\& creation of a loan, that money should

be paid on one hand and received on the other ; for the cir-

cumstance of a man's money remaining in another's hand.-^,

in consequence of an agreement for that purpose, will equally

constitute a loan." Comyn on Usury 157.

In Diercks v. Kennedy, the forbearance or giving time for

the payment of a debt is said by Chancellor Green to be in

substance a loan.

In Manners v. Postan, 3 Bos. & P. 343, more than legal

interest had been taken by the defendant on a note given

to A by B, as a collateral security for money lent to C,

and endorsed by A to the defendant ; and such usury was

held to be well described to be for the forbearance of money

lent by the defendant to B.
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T(j the same effect are Wade v. Wilson, 1 East 195 ; Lee v.

Cass, 1 Taunt. 511.

" It should always be remembered," says Mr. Comyn, " that

the statute lays as much stress upou the word 'forbearance

'

as upon the word ' loan.' And however some of the older

cases may be construed, it now appears clear, that where

money is owing upon any kind of contract, and forbearance

is given for sucli debt upon the condition of receiving more

tlian five per cent, forbearance money, sucii a forbearance is

as much usury as if the sum of money had been absolutely

lent upon a contract to pay more than legal interest." Comyn

on Usury 156.

Assuming it to be true that Henderson alone was the

borrower, and that it was Henderson and not the plaintiff

who was indebted to the defendant, it does not follow that

there was no usuiy in this transaction.

But, in point of fiict, the plaintiff was just as much a

borrower as Hender^^on, and in precisely the same sense.

There was no actual lending of money—that is, no express

loan—to either of them. And the plaintiff, after the pur-

chase of the farm, became in equity the principal debtor as

between himself and the defendant, while Henderson stood

merely as surety. If there was, then, as the argument con-

cedes, a loan sufficient to found usury on as between the de-

fendant and Henderson, it would seem to be unreasonable to

deny the existence of such a loan as between the plaintiff and

defendant. The fact that Henderson's debt was enforceable at

law as well as in equity, while that of the plaintiff could be

enforced only in equity, can make no difference.

The payment of illegal interest for the forbearance of a

merely equitable debt, is as i)lainly prohibited by the terms

and policy of the act as the like payment in case of a debt

strictly legal.

The objection, then, that there was no such loan in this

case as the act requires to constitute usury, is wholly un-

ibunded. Equally groundless is the suggestion that there is

in this case any element of contingency or hazard, or any-
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thing in the nature of a penalty or forfeiture, to relieve the

agreement between these parties from the imputation of

usury.

The rule must be discharged, with costs.

THE MAYOR AND ALDERMEN OF JERSEY CITY v. HENRY
H. KLINE ET AL.

The sureties upon a constable's bond in Jersey City are not responsible

for the failure of that officer to pay over moneys which he has col-

lected upon the levy of tax warrants placed in his hand for collection

by a justice of the peace. The execution of such warrants is not

within the official duty of a constable.

On demurrer to declaration.

The narr. is upon an official bond given by Henry H.

Kline, a constable of the fifth aldermanic district of Jersey

City.

The condition of the bond is, that if the said Henry H.

Kline should truly and faithfully perform all the duties en-

joined on him as constable of said aldermanic district, then

the above obligation to be void, otherwise to remain in full

force and virtue. The breach assigned is that, during the

year 1876, at divers times, James H. Love, collector of Jer-

sey City, did cause to be delivered unto the said Henry H.

Kline, through Frederick T. Farrier, justice of the peace in

and for the county of Hudson, divers tax warrants, amount-

ing in the aggregate to the sum of $631.13, which warrants

commanded said Kline that he levy the tax so in arrear, &c.

;

that said delinquents did pay unto the said Kline, as constable

as aforesaid, said debts and costs in the said several tax war-

rants directed to be levied, yet the said Kline hath wholly

failed and neglected to pay over to the said plaintiffs, or to
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the said justice of the peace, the said debts and costs, or any

part thereof, although often requested so to do..

Argued at February Terra, 1879, before Beasley, Chief
Justice, and Justices Woodhull, and Reed.

For the demurrer, M. T. Newbold.

Contra, H. Traphagen and L. Abbett.

The opinion of the court was delivered by

Reed, J. Outside of the provisions for the sale of realty

upon which taxes are a lien, by the board of finance and tax-

ation, the only direction for the collection of taxes in Jersey

City is found in section one hundred and forty-one of the

charter of 1871. Laws of 1871, p. 1153.

That section provides, in substance, that the assessors shall

file with the clerk of the city a transcript or duplicate of the

assessment of taxes levied in the city, on or before the 1st clay

of August, * * * and shall deliver another transcript to

the clerk of the board of finance and taxation, and said last

transcript shall be delivered to the city collector, who shall i)ro-

ceed to collect the taxes so assessed, according to law. Upon
referring to the general tax law, the only discoverable portion

upon which the duty of a constable to levy a tax warrant di-

rected against a delinquent can be placed, is contained in the

act of 1846, now sections eighteen, twenty-one and twenty-

two of the revision. Rev., p. 1143. Those sections direct

the assessor to deliver a list of delinquents to a justice of the

peace, who shall issue a warrant to a constable, and the con-

stable shall be by said warrant directed, among other things, to

pay the tax, for which said warrant is issued, to the collector.

Upon the assumption that these sections exist now as origi-

nally drafted, yet the narr. discloses no breach of official duty

on the part of the defendant. His duty, under this law, was

to pay tiie collected moneys to the collector, and not to the

mayor and aldermen of Jersey City, or the justice of the
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peace. Hence an assigntnent that the said Kline hath wholly

failed and neglected to ))ay over to the said plaintiffs, or to the

said justice of the peace, is bad. Hugg v. Inhabitants of Cam-
den, Spenc. 583.

But there is another difficulty in the way of the plaintiff.

These sections have been so modified that the warrants go no

longer to a constable, but to the collector. By one of the

provisions of the act of 1866, which is now section eighty-

seven of the revised tax act, it is provided that the warrants

thereafter issued for the collection of delinquent taxes in the

townships, boroughs, towns, cities, districts or wards of the

state shall be directed to the collector of said township, &c.

The effect of this section was to dispense Avith the constable

in the collection of delinquent taxes, and to put in his place

the collector. McEachron et al. v. Inhabitants of the Town-

ship of New ProvidenGe, 6 Vroom 528.

The declaration discloses no breach of official duty, and

there must be judgment for the demurrant, with costs.

JOHN W. HEEBERT v. JOHN L. SERVIN.

1. Where a notary makes inquiry at the bank where paper is payable,

and receives information from the casliier as to the residence of the

endorser, upon faith of which the notary addresses the notice of pro-

test, the jury are justified in finding that he has used due diligence.

2. An agreement between the holder of the note and a creditor of tlie

maker, by which the hokler was to accept fifty per cent, of his claim,

to be secured by mortgage, which said assumption by the creditor so

secured should be in full satisfaction of the holder's claim against the

maker, does not discharge the endorser because the maker is a stranger

to the agreement.

On rule to show cause.

A verdict was rendered against the defendant, Servin, in

favor of the plaintiff, in an action upon a note dated May 1st,

Vol. xir. p
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1867, made by one Matthew D, Bogert, in favor of said Ser-

vin, for $5000, payable four months from date at the Farmers'

and Merchants' Bank, at Matawan, N, J.

The note was endorsed first by Servin and then by the

North River Bricli Company, per B. Aokerson, treasurer.

The note passed through the liands of one Austin Reed into

the hands of the jilaintiff, Herbert, who brought this suit

against Servin, as endorser. This is on return to a rule to

show cause why a new trial should not be granted.

Argued at February Term, 1879, before Beasley, Chief

Justice, and Justices Woodhull and Reed.

For the rule, G. E. P. Howard.

Contra, G. Collins.

The opinion of the court was delivered by

Reed, J. The grounds of sufficient importance for dis-

cussion, upon which a new trial is asked, are three

—

First. That the notary did not use a legal degree of dili-

gence in ascertaining the residence or place of business of

Servin, and so the notice of protest addressed to said Servin

at New York City was insufficient to fix Servin's liability as

endorser.

Second. That by an alleged arrangement concerning the

giving of a new note by Bogert, Herbert extended the time

for the payment of the note in suit, and so discharged the

surety, Servin.

Third. That by an agreement between Herbert and one

Ackerson, Herbert was to accept fifty per cent, of his claim

against Bogert, said fifty per cent, to be secured by mortgage,

whicii said assumption by Ackerson, so secured, should be in

full satisfaction of Herbert's claim against Bogert—that this

agreement discharged the endorser, Servin.

Upon the first point, I think, the jury were clearly war-

ranted in finding that the notary exercised a degree of care
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•consistent with his duty. The notary's testimony was taken

after a period of ten years had elapsed since the protest.

He testified to his custom, whenever the residences of par-

ties are not known to him personally, to apply to the presi-

<lent or cashier of tlie bank where the paper is payable. He
is quite sure that he applied to Mr. Johnson, the casliier of

the bank, for information concerning the residence of Mr.

Servin, and received the information which led to the direc-

tion of the letter to New York city.

This was certainly a proper source of information concern-

ing the place of business or domicil of parties doing business

through the bank. " It does not appear that he inquired of

the officers of the bank," says Justice Whitehead, in giving

his reasons for holding a notice of protest insufficient, in the

case o{ Hazelton Coal Co. v. Ryerson, Spenc. 129—33.

In BaiT V. Mai'sh, 9 Yerg. 255, and Harris v. Robinson, 4

How. 336, the fact that inquiries had been made at the bank

was stated to be evidence of diligence in making inquiry.

Where, as in this case, there was evidence that inquiry wa.s

so made, and the information acted upon by the notary was

so obtained, the jury were justified in finding that a proper

degree of diligence had been exercised by the officer.

There was evidence in the case that Servin had, some time

previous to the protest, an office in New York city. It was
also in evidence, that the cashier to whom the notary applied

for information had been informed of the change of the

locality of Servin's office. But if the jury believed the latter

testimony, still it did not aifect the question of diligence,

unless the cashier was the agent for the hokler, and the

knowledge of the endorser's whereabouts was in his mind at

the time of inquiry. The jury may have disbelieved the tes-

timony of Bogert concerning a conversation he had with

Johnson, the cashier, in which he told Johnson that Servin's

residence was in Warwick, Orange county; or that Johnson
had forgotten a casual conversation Avith Bogert, had some
time before the protest ; or that Bogert's information as to
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Servin's residence was not inconsistent with Johnson's suppo-

sition that his place of business was still in New York.

Upon the second point, the evidence tended to show that

the proposed arrangement for the giving of a new note was^

in its nature, usurious, and so never placed Herbert in a posi-

tion in which he would have been prevented an instant from

bringing suit on this note. It was also shown that the

arrangement was fostered by Austin Reed, and was never

authorized by, or assented to by, Herbert, and so did not bind

him. The jury were warranted, on this branch of the case,

to find as they did.

The third point relied upon by the counsel for the defend-

ant, is the relinquishing of the claim against Bogert, resulting

from a composition agreement already mentioned. But there

are two difficulties in the way of according to this agreement

the effect contended for by the defendants.

In the first place, Bogert is a stranger to the agreement.

So far as it appears in this cause, he was entirely disconnected

from the transaction. The agreement was signed by Herbert

and one James Ackerson. From the recitals in the instru-

ment, Ackerson appears to have been a trustee, with several

others, acting for the creditors of Bogert. What power, if

any, said trustees had from Bogert does not appear.

Again, by the terms of the composition deed, Herbert

agreed that the assumption of fifty pei' cent, of Bogert's debt

to him, by Ackerson, secured by mortgage duly executed and

delivered, should be in full discharge and satisfaction of the

said claim against said Bogert.

There was no proof of the execution and delivery of the

mortgage.

By the terms of the agreement, the state of facts was not

shown which would have operated to extinguish the claim

against Bogert, and so discharge Servin, his surety. The

case was fully and correctly left to the jury by the trial jus-

tice, and the rule to show cause must be discharged, with

costs.
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THE STATE, EX REL. EGBERT BUTLER, v. JONATHAN
KITCHEN.

1. An agreement made by attorneys to postpone an appeal case in the

Common Pleas for the term is valid, for though they are not attorneys

of record, they are the agents and counsel of their respective clients,

and whatever they do in conducting the case is binding on all con-

cerned.

2. Such an agreement cannot be disregarded by the court, nor can the

court dismiss the appeal for want of prosecution.

On motion for mandamus to the Common Pleas of the

•county of Hunterdon, m matter of appeal from the court for

the trial of small causes.

Argued at February Term, 1879, before Justices Dalrim-
PLE, Depue and Scudder.

For the motion, B. S. Kuhl.

Contra, G. H. Large.

The opinion of the court was delivered by

Dalrimple, J. At the September Term, 1878, of the

Hunterdon pleas, the parties, by their attorneys, agreed that

the trial of this appeal should be postponed for the terra. The

court refused to recognize this agreement unless it could be

shown that the parties personally entered into or authorized

it. This was not shown, and the court then, of their own

motion, dismissed the appeal. There was no failure of the

appellant, at any rate as between him and the appellee, to

prosecute the appeal according to law. Nor do I see any

reason why the agreement of the attorneys, whose employment

on either side was not disputed, should have been disregarded.

Although not attorneys of record, they were the agents and

counsel of their respective clients, and whatever they did in

conducting the case was as binding on all concerned as if done
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by the parties personally. To hold otherwise would be tO'

overturn a settled practice of many years. But in this case

it was not alleged, either by the appellee in person or other-

wise, tiiat the appeal should be dismissed for want of prose-

cution. It was, therefore, error to so hold and render final

judgment in favor of tlie ap{)ellee without his asTcing it.

The judgment of dismissal is a final judgment against tiie ap-

pellant, renders the appeal bond liable to prosecution and

virtually affirms tlie judgment below, however erroneous it

may be. It appears that there was an agreement in writing,,

at the term at wiiich this appeal was dismissed, entered inta

by a large number of the attorneys of the Hunterdon bar,,

that the appeals in which tliey were concerned should go over

by consent to the next term. The appeal now in question

was embraced within this written agreement. But I fail to

see any reason why this writing should not have been re-

garded by the court, nor how the court could of its own

motion legally dismiss, for want of prosecution, any case to

which the agreement applied. If the court had convened,,

and was ready to try the cases, and the parties, for their own
convenience, saw fit to postpone the trials to another term, I

think the most the court could have done was to make such

order for the future disposition of the cases as would have

been right and proper, having regard to the rights of the

public and other litigants.

The peremptory mandamus prayed for is allowed, without

costs.

THE STATE, MAEY S. GANO, PROS., v. BENJAMIN APGAR,

COLLECTOR OF HIGH BRIDGE.

1. Where part of the proceeds of sale of land in partition is invested ia

bond and mortgage for the benefit of the widow in lieu of her right of

dower, she is taxable on such mortgage only to the extent of the

interest which had accrued up to the day of the assessment, and

which then remained unpaid.

2. State, Hill, pros., v. Hansom, 7 Vroom 50, approved.

3. Holcombe v. Holcombe, 2 Stew. 597, distinguished.
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On certiorari. In matter of taxation.

Argued at February Term, 1879, before Justices Dalrim-
PLE, Depue, and Scudder.

For the prosecutor, G. A. Allen,

For the defendant, ./. T. Bird.

The opinion of the court was delivered by

Dalrimple, J. The prosecutrix's complaint is that slio

was taxed, in the year 1877, in the toAvnship of High Bridge,

in the county of Hunterdon, on the full amount of two mort-

gages given to the Chancellor in certain partition proceedings.

The interest on these mortgages is payable to the prosecutrix

during her life, and at her death the principal goes to htr

children. Though the state of the case does not in terms

affirm, yet, I think, it is fairly inferable, from what is said,

that the prosecutrix's interest in these mortgages was given

her in lieu of her right of dower in the lands embraced in the

partition proceedings.

That the prosecutrix was taxable on these mortgages only

to the extent of the interest which had accrued up to the day

of assessment, and which then remained unpaid, I think is

settled, so far as this court is concerned, by the cases of State,

Hill, pros., V. Hansom, 7 Vroom 50 ; State, Wyckoff, pros., v.

Nunn, 10 Vroom 422; State, Wyckoff, pros., v. Jones, Id.

650 ; State, Howell, pros., v. Cornell, 2 Vroom 374.

It might appear at first blush that the case of Holcombe v.

Holcombe, decided by the Court of Errors and A ppeals at the

last July Term (2 Stew. 597), overrules the cases in this court

above referred to. Such, however, I do not think is the

effect of the ruling in the case la.st mentioned. There the

principle adjudicated is that, under section seven of the tax

law of 1866, {Rev., p. 1153,) which declares that every per-

son shall be assessed in the township or ward where he re-

sides for all personal estate in his possession, or under his
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control as trustee, guardian, executor or administrator, execu-

tors were taxable as such on a fund held by them and directed

by will to be invested for the benefit of tenant for life, with

remainder to be paid at Iier death to certain persons desig-

nated. It was also held that no provision having been made
by the will for the payment of the taxes, by the general prin-

ciples of the law they were to be charged to and deducted by
the executors from the annual interest, during the existence of

the life interest. I do not think the principles announced in

that case apply to the present. Therefore, the assessment

brought up must be reduced so that the prosecutrix will be

obliged to pay a tax only on the interest of the mortgages

which had accrued, and which remained unpaid on the day

the assessment was, in contemplation of law, made.

The result is the same, under like circumstances, in the

case of State, Gano, pros., v. Shafer, Collector of Union Town-
ship, in the County of Hunterdon.

THE STATE, EX EEL. WOODBEIDGE STRONG, v. THE
COUNTY COLLECTOR OF MIDDLESEX.

The act of February 24th, 1869, provided for the appointment of a law

judge of the Court of Common Pleas for the county of Middlesex,

and that such additional judge should receive a salary of $1600 per

annum, but should receive no other share of the fees or compensation

divisible among the judges of said courts. March 18th, 1869, an act

was passed giving to the judges of the Courts of Common Pleas a, per

diem of $3, which, in 1873, was increased to $5. Held—
1. That the term fees and compensation related to the fees and costs

allowed by the fee bill and other acts, which are to be paid for certain

official acts and services performed, and are divisible among the judges

present.

2. That such additional law judge is entitled, during his term, as well to

the per diem as to his salary, such per diem being in no sense fees or

compensation divisible among the judges, or any of them.

On application for mandamus to the county collector of the

county of Middlesex.
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Argued at February Term, 1879, before Justices Depue,

Dalrimple and Scudder.

The relator, Woodbridge Strong, in pro. pers.

For the defendant, E. T. Green.

The opinion of the court was delivered by

Dalrimple, J. The relator was commissioned president

judge of the Court of Common Pleas, General Quarter Ses-

sions of the Peace and Orphans' Court of the county of Mid-

dlesex, on the 1st day of April, 1874. He claims of said

county the sum of $5 for each day he actually attended court

as such judge. Having presented his claim in due form to

the county collector, and payment having been refused, hence

this application for mandamus.

The act under which the relator was commissioned judge

was approved on the 24th of February, 1869. By its first

and second sections it is enacted that the Court of Common

Pleas and Sessions of Middlesex should thereafter consist of

four judges, in addition to the justice of the Supreme Court,

one of which judges should be an attorney or counselor at law

of at least three years' standing, and that such additional judge

should receive a salary of $1600 per annum, payable by the

county in quarterly payments, but should receive no other share

of the fees or compensation then divisible among the judges

of the said courts. If we were at liberty to inquire for the

meaning of the legislature thus expressed, aside from the lan-

guage it has used, it might, perhaps, be quite satisfactorily

ascertained that the intention was that the additional judge

created by the act should receive, as compensation for all his

services, a salary of $1600 only. But, in my opinion, the act

does not, either in terms or by fair construction, so declare.

The relator, by his appointment and commission, became one

of the judges of the Middlesex Pleas, and as such entitled to

receive, in addition to his salary, all the fees, emoluments and

compensation to which any other of the judges of that court

were entitled, except wherever it was by law otherwise pro-
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vided. The only special provision on the subject is in the

second section of the act above referred to, which simply

excludes the additional judge from "a share of the fees or

compensation " then " divisible among the other judges of

said court." But the per diem given to the judges of the

pleas is in no sense fees or compensation divisible among
them, or any of them. That expression relates to fees and

costs allowed hy the fee bill and other acts, which are to be

paid to the court for certain official acts done and services per-

formed, to be divided among the judges present.

On the 18th of March, 1869, {Pamph. L., p. 511,) an

act was passed giving to the judges of the Court of Common
Pleas of the several counties of this state the sum of $3 for

every day's attendance at court. By act of April 2d, 1873,

{Rev., p. 1380,) the amount was increased to $5 per day.

These acts do not confine tiie per diem compensation to any

special class of judges, but extend it alike to all. If, in the

special act relating to Middlesex county alone, the additional

judge thereby created had, in terms, or by necessary implica-

tion, been excluded from a right to the per diem as well as

fees given to the other judges of the pleas, much that is said

in the brief of counsel of respondent would have been of

force, and I am inclined to think that the special act would

not have been, in the particular under consideration, repealed

by the general expressions used either in the act of 1869 or

1873. It may, however, be that the general language used

in these later acts may be held to be a legislative construction

of that under which the relator claims. There may be force

in the suggestion that if it was the intention of that act to

exclude the additional judge from the right to a per diem,

some refei'ence by way of exception or otherwise would, to

save confusion and uncertainty, have been made to the fact in

the later acts.

I therefore hold that the relator was entitled, during his

term of office, as Avell to the per diem given by law to the

other judges as to his salary.

The mandamus prayed for is awarded.



JUNE TERM, 1879. 235

State, N. J. S. R. E. Co., pros., v. Railroad Commissioners.

STATE, NEW JERSEY SOUTHERN RAILROAD COMPANY,
PROSECUTORS, v. THE BOARD OF RAILROAD COMMIS-

SIONERS.

1. A railroad corporation, whose railroad, including its rolling stock and

equipment, is in possession of its mortgagees, who are operating the

road under the mortgage, is, nevertheless, liable to taxation upon the

valuation of its railroad, and its equipment and appendages, pursu-

ant to the provisions of the act entitled "An act providing for state

taxes on railroads, and the more efficient collection thereof." Rev.,

p. 1168.

2. The statute above referred to makes a railroad corporation liable to

taxation on its railroad, and its equipment and appendages, without

regard to the fact that the railroad is not in the company's occupation

or use, and the means provided for collecting the taxes by a sale of

the franchises and property, real, personal and mixed, of the corpora-

tion, free and clear of all encumbrances.

3. Nor will a railroad corporation be relieved from taxation under the

above mentioned statute, by the fact that the corporation is in the

hands of a receiver, under an appointment of the Court of Chancery

on proceedings against it as an insolvent corporation.

4. Placing the property of a corporation in cliarge of a receiver does not

work its dissolution, nor is the title of the property changed : a power

only is delegated to take cliarge of it and sell it.

5. The receiver of a corporation, appointed by the Court of Chancery,

takes its property, including its franchises, in the same condition and

subject to all the duties, obligations and liabilities that rested upon

the corporation itself, and, in the administration of his office, is under

obligation for the performance of every duty and obligation imposed

upon the corporation by its charter, or by the general laws of the

state.

On certiorari. In matter of taxation.

Argued at February Term, 1879, before Justices Daleim-
PLE, Depue and Scudder.

For the prosecutors. Barker Gummere.

The single question submitted to the court is this :

"Are the railroad corporations, who are the prosecutors in

certiorari, such corporations as are contemplated by and arc
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within the provisions of the act providing for state taxes on

railroads, (Rev., p. 1168,)" &c.

It is respectfully submitted that they are not, and for the

following reasons

:

1. The tax authorized to be assessed by this act, although

a property tax, is still a tax upon the person of the corporations,

Avhich it will be observed are expressly declared to be
" citizens " by section one hundred and one of the tax acts.

Mev., p. 1162. The tax is in personam, and not in rem.

The individual and not the property is the object of assess-

ment, and pays the tax primarily ; the property figures in the

assessment only as the means of measuring the amount of the

tax to be demanded from the person, and the tax is imposed

upon the person of the owner on account of his ownership of

the property. Rundell v. Lahey, 40 N. Y. 517; Green v.

Craft, 28 Miss. 70.

And the cases in our own state recognize the indispensa-

bility of the assessment of a property being made in the name

of some person or corporation as the owner of the property in

respect of which such assessment is made. State v. Vander-

bilt, 4 Vroom 38 ; State v. Union, 7 Vroom 309.

It may be urged, indeed, that these last cited cases are

placed solely on the ground that the statute requires the owner

to be named in the assessment ; but the necessity of naming

some person or corporation as the person assessed was recog-

nized long before the adoption of that provision, although a lack

of form in naming the person was not held fatal. State v.

Jersey Oity, 4 Zab. 108, 116.

It will perhaps be argued that the second section of the act

in question, {Rev., p. 1168,) by making the assessment a lien

on the property of the corporation, demonstrates that the

assessment is in rem and not in personam—that it is the prop-

erty which is assessed and not the owner. But the Court of

Errors, at the term just closed, has deliberately determined

that the lien of an assessment is no part of the assessment, but

purely a means for the collection of the tax, and on this point
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specifically overrules the contrary decision of the Court of

Chancery. Trustees of Public Schools v. Taylor, 3 Stew. 618.

The provision for a lien, then, as a means of collection, can

have no effect in determining the object of the assessment.

A particular inspection of the act in question shows that

the intention of the legislature was in harmony with the

fundamental rule that a property tax is assessed upon the

owner, and that the property merely measures the amount of

the tax the owner is to jiay. Rev., p. 1168, &c.

Section one enacts that the corporations and companies shall

pay an annual state tax, if liable to be taxed ; and in the pro-

viso to that section it is recited that certain railroad companies

are required to pay tax ; no doubt it will be urged that the

section speaks of the annual state tax as " upon the true value

of said railroads," &c., and therefore the railroads, &c., must

be considered as intended to be assessed, and not the corpora-

tions. But if the word " upon " is to be construed as defining

the object of assessment, it is clear that the tax is not assessed

upon the railroads, &c., but upon the value of such railroads,

&c. The text taken together shows that " upon " is equiva-

lent to the words " according to " or " in proportion to," and

that the railroads, &c., are mentioned as the measure of and

not as the objects of taxation ; and this intent is apparent

upon reading the next provision, to wit, that the value of the

railroads shall be the basis of fixing the rate of taxation, not-

withstanding any different charter provisions.

Section two enacts that the oflficers of the corporation shall

return under oath the value of the railroad, &c., and further

provides that " the state tax to be paid by said railroad cor-

poration or company shall be immediately due," &c. No
doubt it will be urged that the section says that the property,

the value of which is to be returned by the officers, is that

" whereon said state tax is laid as aforesaid," and that the

word " whereon " signifies that such property is the object of

the assessment, and not the corporation ; but it is submitted

that it has already been shown that the " upon " which is re-

ferred to in the words " laid as aforesaid," is used only as
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fixins: the basis and measure of the assessment, and that

*' whereon " is to be construed as meaning ." in respect to

which," the whole sentence meaning "in respect to which

said state tax is laid as aforesaid."

Section five enacts that '' whenever any railroad corporation

or company has failed to pay its state taxes," then the assessment

shall be made a record of the Supreme Court, and judgment

entered thereon against the corporation or company as defend-

ant; and clearly recognizes that the assessment is against the

corporation, and the liability being so fixed as personal, the

judgment is also pronounced against the person ; and accord-

ingly the execution directed by this section is to be levied and

satisfied out of all the property of the corporation, and not

merely out of the railroad, and its equipment and appendages,

as would be the necessary result if the assessment had been

in rem.

Section six enacts " that in case of any dispute between the

state and any railroad corporation or company as to its liability

under this act," and thus clearly recognizes that the assess-

ment is in personam and not in rem.

Section ten enacts " that if any corporation or company

shall be in default in payment of the state tax aforesaid,"

then any mortgagee of such corporation may pay the tax,

recognizing the personal character and personal Imrden of

the assessment, for the corj)oration could not be in default

unless assessed.

The result is that, both upon general principles and under

tlie specific legislative provisions, this state tax is assessed

upon the C()r|)orations and not upon the property.

2. There being then a particular class of citizens liable to

be assessed for this state tax, it is submitted that the class so

liable is accurately defined by the act itself, by specific limiting

words of descrijytion, to wit, " all railroad corporations and

companies occupying or using railroads in this state, whether

as lessees or otherwise, &c., shall pay an annual state tax/' p.

1168, § 1; and the words "every railroad corporation or

company," in section two, and " any railroad corporation or
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company," in sections four, five, six and ten, are limited by

the descrii)tive words of section one, and will be construed to

mean "every or any railroad corporation or company occupy-

ing or using railroach in this state."

The propriety of this limitation, and the intent of the legis-

lature, is plain ; the corporations having the actual tenancy

t\nd use of tiie railroads, deriving profit therefrom and having

the actual benefit of the franchises granted by the state, and

enjoying the advantage of the state's protection, are, in return,

to pay this special tax.

The owner, if not actually occupying or using the railroad,

is exempt from the special tax, but remains subject to assess-

ment for all ordinary county, munici'pal and local taxation.

Rev., p. 1170, § 7. Such is the plain intent.

A fortiori it was intended that insolvent corporations in the

hands of receivers, incapable of deriving profit from and

dej)rived of the use and occupation of their railroads, should

not be assessed for this special state tax—such corporations are

not within the intentionally specific words of the act, and they

are not within the /air intent of the act.

All the prosecutors, as the state of the case shows, are in

this position. Not one of them either occupies or uses any

railroad in this state ; not one of them derives any revenue

therefrom, or has any means or available source, by loan or

otherwise, to obtain means for the payment of such special

tax—they ai-e all in the hands of the state courts, and

deprived of the occupation or use of their roads. To subject

them to the operation of this act would be to do violence to

its plain words, to its fair meaning and intent, and to settled

principles. It would not be the fair, reasonable and liberal

construction of the act, but an arbitrary extension of its pro-

visions, not judicial, but legislative, in its inherent qualities.

For the defendants, John P. Stockton, Attorney General.

I. The act of 1876 makes the state tax a lien prior to all

other liens, of every nature and description, on the franchises

and property, real, personal and mixed, of the corporations.
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The railroad tax law of 1873 provided that railroad com-

panies should pay, upon the cost, equipment and appendages

of said railroads, respectively, a state tax * * * after the

rate of one-half of one per centum upon such cost. Pamph.
L., 1873, p. 112.

The amended constitution provides that " property shall be

assessed for taxes under general laws and by uniform rules,

according to its true value."

It will be observed that in the act of 1876 the word
"cost" is changed into "true value" to conform to the above

constitutional clause.

The first section of the act of 1876 provides "that all rail-

roads, corporations and companies occupying or using railroads

in this state, shall pay an annual state tax upon the true value

of said railroads, their equipments and appendages, at the rate

of one-half of one per centum upon such value."

The second section of the act of 1876 is as follows

:

" 2. And be it enacted, That on or before the first day of

February in each year, the president, secretary or treasurer of

every railroad corporation or company shall, on oath or affirm-

ation, make return to the comptroller of this state of the

true value of said road, and of the equipment and append-

ages of said railroad, used by or belonging to said corpora-

tions or companies in this state, respectively, specifying the

items, and the locality thereof, and further showing the true

value of said property whereon said state tax is laid as afore-

said, specifying its particular items, a7id their cost; the comp-

troller shall forthwith file said return in his office, and, there-

upon, the state tax to be paid by said railroad cor[)oration or

company, under this act, shall be immediately due and pay-

able, with interest thereon from the first day of March, at and

after the rate of ten per centum per annum, and said tax, and

the interest thereon, shall be and remain a lien on the fran-

chises and property, real, personal and mixed, of said corpo-

ration or company, and the lien of the state for said state

taxes and interest shall be prior to all other liens, of every

nature and description, on said franchises and property."
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It appears, therefore, that the company is obliged to return

to the comptroller the true value of its railroad, equipment

and appendages; that the comptroller shall forthwith file said

return in his office, and thereupon the tax shall he immediatelxf

due and payable, and shall remain a lien prior to all other

liens, of every nature and description, on said franchises and-

property.

The constitution had provided that property should be

assessed at its true value. The act provides that all the prop-

erty of the company shall be returned at its true value, and

the return filed, and the tax shall become immediately due

and payable, and the lien prior to all other liens of every

nature and description. The power is directly given by the

constitution in the very words of the act, to wit, the assess-

ment of property at its true value. The right to make it a

prior lien to all encumbrances previously existing, has just

been decided by the Court of Errors in the case of Inhabit-

ants of the City of Trenton v. Trustees for the Support of

Public Schools.

The insistment of the prosecutors is that, as by the act, the

name of the corporation which reports, according to law, the

true value of its " railroad, equipments and appendages,"

appears on the proceedings, that if that corporation is insol-

vent, and its aJBPairs have been placed in the hands of a

receiver, that the tax cannot be collected under the act, which

is no more nor less than the negation of the constitutional

provision, and the assertion of the converse of the proposition

that the property of some railroads shall not be assessed at

their true value.

The act provides that the lien is prior to all other liens of

every nature and description. It is prior, then, to the lien of

the bondholders, at whose instance the receiver is appointed.

It is prior to the lien of the stockholder or the subsequent

bondholder.

The Central Railroad of New Jersey is in the hands of a

receiver, and yet its stock, which can represent only the value

of the road after the payment of its enormous mortgage debt,

Vol. XII. Q *
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sells daily in the market at 40, and this road is precisely in

the same condition as the road of the prosecutors.

If the principle contended for was sound, nearly $50,000,-

000 of property in value, in one raih'oad alone, would escape

taxation, notwithstanding the constitutional provision.

II. Property of a corporation placed in the hands of a

receiver by a court of justice, is not thereby rendered exempt

from the tax laws of the government within whose jurisdic-

tion such property is situate. Stevens et al. v. N, Y. & Oswego

M. R. Co., 13 Blatch. 104.

Justice Blatchfbrd says, in the above case, " I have hereto-

fore decided that the property in the hands of the receivers

was i)roperly taxed as the property of the corporation. There

is no prerogative of sovereignty which is of higher import-

ance than the power of taxation, which includes the col-

lection as well as the assessing of taxes. The very existence

of the state as a government depends upon the exercise of

such power."

The fallacy in the argument of the prosecutor is this : He
treats a corporation in the hands of a receiver as an individual

whose existence had been extinguished ; but this is not ti'ue,

for not only is all the property returned by tiie corporation

still here under the protection of our laws, and bound by tlie

constitution to be taxed, but the receiver is simply the officer

of the court holding the possession of the property for those

whom it may concern. He is bound by all the obligations of

the old corporation, and, first of all, to the payment of the

taxes, because they are the prior lien. The returns in these

cases of the true value were made by managers of the roads,

appointed receivers, as officers of tiie court, representing the

l)roperty of the corporation, and standing in its place, and the

returns have been made in a similar manner by various rail-

roads in this state being operated by receivers.

In Klein v. Jewett, 11 C. E. Green 474, the Vice Chancel--

lor held that the receiver of the Erie Railway Company stood,

in respect to duty and liability, just where the corporation

would were it o[)erating the road. "That whether the re-
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ceiver is regarded as the officer of the law or the representa-

tive of the proprietors of the corporation, or its creditors, or

as combining all their characters, he is trusted with the

powers of the corporation, and must, therefore, necessarily be

burdened with its duties, and subject to its liabilities."

The decree in the case is manifestly founded upon the un-

disputed doctrine that the receiver is an officer of the courts,

holding possession for those who may be decreed to have the

i-ight. His possession was their possession.

Mr. Kerr, in his book on Receivers, says :
" The effect of

the appointment of a receiver is to remove the parties to the

suit from the possession of the property. If, at the time a

receiver is appointed, a party claiming a right in the same

subject matter, under a title paramount to that under which

the receiver is appointed, is in pcssession of the right which

he claims, the appointment of a receiver leaves him in pos-

session, but parties to the suit, who are not in possession

under a paramount title, are removed from possession by the

appointment of a receiver. If a party to the suit be appointed

receiver, the same rule obtains.

" The appointment of a receiver, however, does not in any

way affect the right to the property. The Court of Chancery,

in a suit for a receiver, deals with the possession only, until

the right can be determined, if the right be the subject matter

in dispute between the parties, or until the encumbrances have

been cleared off, if the appointment has been made at the suit

of an encumbrancer. Where the right is the subject matter in

dispute, the receiver merely holds the property for whosoever may

ultimately appear to he entitled to it." Kerr on Receivers 158,

159.

He refers to the case of Evelyn v. Lewis, 3 Hare 472, where

the argument of Messrs. Cooper and Rolf, followed by the

opinion of Vice Chancellor Wigram, would seem to leave no

room for doubt or dispute on this proposition. A note in the

American edition says :
" That a receiver represents the inter-

est of all the parties in the property, and that it is his duty

to protect it to the best of his ability for all those interested,
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although that interest may be various and conflicting, or in-

volved in doubt." See Iddings v. JBruen et al., 4 Sandf. 417 j

HutchiTison v. Lord Massareene, 2 Ball & Beat. 55 ; Davis w
Duke of Marlborough, 2 Swanst. 125; Delany v. Mansjieldy.

1 Hogan 234.

The opinion of the court was delivered by

Depue, J. The New Jersey Southern Railroad Com|)any

was organized as a corporation under the act of March 5th,

1858. On the 14th of September, 1869, it executed a mort-

gage to trustees, to secure the payment of bonds issued in the

amount of $2,000,000. The mortgage included all the prop-

erty and franchises of the company then possessed, or after-

wards to be acquired. In 1870 this company acquired nearly

all the stock of the Long Branch and Sea Shore Railroad

Company. In the same year it organized the Pemberton and

New York Railroad Company—being the owner of all

the stock of that company—and constructed its railroad. In

the same year the New Jersey Southern company took pos-

session of the railroads of the Long Branch and Sea Shore

company and of the Pemberton and New York company,

together with their equipments and appendages, and has oper-

ated and maintained the same exclusively as an integral part

of its railroad from that time until possession was taken by

the mortgagees.

In November, 1873, the trustees, as mortgagees, commenced

foreclosure proceedings, and in January, 1874, the directors

of the New Jersey Southern company surrendered to them

the original railroad of that company, and its after-acquired

railroads originally constructed by the Long Branch and Sea

Shore company and the Pemberton and New York company,

together with their equipments and appendages. Since Jan-

uary, 1874, the trustees named in the mortgage have operated

these several railroads, and used their equipments and append-

ages for that purpose as mortgagees in possession. In Feb-

ruary, 1874, on a bill filed by a creditor of the New Jersey
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Southei-n company against it as an insolvent corporation,

Robert F. Stockton was appointed receiver.

The Vineland Railway Company was organized in 1873.

In February, 1874, a petition was filed in the Court of Chan-

cery, by a creditor, to have the company declared insolvent,

and Mr. Stockton was appointed receiver. The receiver im-

mediately took possession of the railroad equipments and

•appendages of the latter company, and has ever since been, by

himself or his lessee, in possession of and in the use and occu-

pancy of the same.

In 1877 a state tax was laid on each of these corporations

by the board of railroad commissioners, pursuant to the pro-

visions of the act entitled "An act providing for state taxes on

railroads, and the more efficient collection thereof," approved

April 13th, 1876. Bev.,p.ll68. The assessment was made

•against the corporations severally, and upon the valuation of

the railroad and equipment and appendages of each.

These writs of certiorari were sued out to review the legality

of such assessments, and the single question submitted by

counsel is whether these several corporations, who are the

prosecutors of these writs, are such corporations as are taxable

under the provisions of the above-mentioned act.

The position assumed by counsel that the tax authorized

by the statute is a tax in personam, and not in rem ; that the

corporation is the person taxed, and that the property, with re-

spect to which the tax is laid, enters into the assessment only

.as a means of determining the quuntum of the tax imposed

upon the person of the owner on account of the ownership of

the property, is conceded to the full extent. Such was plainly

the intent of the legislature, as expressed in this act, and the

act of April 2d, 1873. Rev., p. 1166. The act of 1876 deals

exclusively with taxation for state purposes. The title ex-

presses the object of the act to be to provide " for state taxes

on railroads." It applies to two classes of corporations

—

^' railroad corporations and companies occupying or using rail-

roads in this state as lessees or otherwise." The subsequent

sections show that the legislature aimed exclusively at cor-
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porations. The machinery for laying and collecting the taxes-

shows that to have been the object. The second section re-

quires a return to be made annually to the comptroller of the

state by the president, secretary or treasurer '' of every rail-

road corporation or company" of the true value of said road^

and of the equipment and appendages of said railroad "used

by or belonging to said corporations or companies in this

state," and thereupon the state tax to be paid by said railroad

corporation or company under said act shall be immediately

due and payable. By section three, in case any of the said

railroad corporations or companies shall fail to make returns,,

or siiall make a return that the coniptroller shall have reason

to believe is untrue or insufficient, the railroad commissioners

are required " forthwith to estimate the true value of the rail-

road of such defaulting corporation or company, and the true

value of such equipment and appendages used by or belong-

ing to said corporation in this state," and to ascertain and

state the amount of state tax thereon, and to certify the same

against the defaulting corporation or company. By section

four, appeal is given to " any railroad corporation or com-

pany which shall be aggrieved by the action of the railroad

commissioners;" and by section five, if the tax assessed be

unpaid for ten days, judgment shall be entered for the same

in the name of the State of New Jersey as plaintiff, and against

such corporation or company as defendant, on which execution

shall issue for the sale of all the francliises, and all the prop-

erty, real, personal and mixed, of said corporation or company^

But while conceding the premise on which the argument of

counsel is founded, the conclusion sought to be deduced there-

from is not adopted.

It is contended that inasmuch as the prosecutors were not

themselves in the occupation and use of their railroads, and

did not derive any benefit or profit therefrom except as the

earnings of the same were received by mortgagees and credi-

tors, tlie prosecutors were not taxable for such property.

This contention is based on the idea that the legislature in-

tended that corporations of the designated class should be-
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taxable only in cases where the corporation is in the actual

use of its railroad, and is deriving a profit to itself from the

exercise of the franchise granted by the state. The argument

is founded on the words of the first section of the act, " rail-

road corporations and companies occupying or using railroads

in this state." It was a««umed that the words " occupying or

using railroads in this state," apply to and qualify all that

preceded them, and were intended to describe the circum-

stances under which a liability to taxation should arise.

This assumption is unwarranted. The language quoted was

ado{)ted to meet a condition of affairs well understood in this

state. Under legislative sanction, foreign and domestic cor-

porations were authorized to lease and operate railroads con-

structed under powers granted to other corporations. It was

to meet the circumstances of such cases that the legislature

added to the words, " railroad corporations," the additional

description of " companies using or occupying railroads in

this state, whether as lessees or otherwise." The superadded

words were designed to enlarge the scope of the taxation pro-

vided for, by including among the subjects of taxation such

companies as well as railroad corporations proper, such as

were created by our laws for railroad purposes. It was never

intended by the expression used to restrict the limits of taxa-

tion. On the contrary, this comprehensive language was re-

sorted to solely for the purpose of embracing not only cor-

porations specially created for the construction of railroads,

but also all companies, whether railroad corporations or not,

which should be in the use or occupancy of any railroad in

this state. That no such condition as is contended for was

contemplated is apparent from the sections of the act which

specially designate the property with respect to which the tax

should be laid. In that connection the language employed is

railroad equipment and appendages " used by or belonging to

said corporations or companies," showing that the legislature

intended to apply the power of taxation to all railroad prop-

erty, either against the company which uses or occupies it by

lease or otherwise, or against the corporation in which the
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ownership is vested. When the railroad and its equipments

and appendages are in the occupancy and use of the corpora-

tion which was empowered to construct and operate the rail-

road, the assessment must be made again&t it. If such proj)-

erty be in the possession and use of another company, the

assessment may be made against either. Inasmuch as a sale

under execution for the tax will pass the absolute title to all

the franchises, and all the property, real, personal and mixed,

of the corporation or company against which the assessment

is made, free and clear of all encumbrances of every nature,

the better course in all cases is to make the assessment against

the company originally invested with the franchises, and in

which the ultimate title to the road, its equipment and ap-

pendages is vested, without regard to the possession and use

of the road by another.

From what has already been said, it is quite manifest that

possession of the road, and its equipment and appendages, by

mortgagees, will not defeat the statutory mode of taxation,

or exonerate the company from liability to taxation upon its

property. As has already been shown, the liability to this

taxation is personal to the corporation itself. The property

mortgaged belongs to the corporation, only subject to the

mortgage, and the possession of the mortgagees is the posses-

sion of the company, by whose act they have entered. A
corporation cannot avoid the performance of any duty cr

obligation imposed upon it by its charter, or by the general

laws of the state, by surrendering its property and franchises

to others, whether as lessees or mortgagees. Railroad (Jo. v.

Brown, 17 Wall. 450; 1 Redf. on Railways, § 142. The

statute makes no deductions or allowance for mortgage in-

debtedness. On the contrary, it overrides the title of mort-

gagees by ])lacing the tax in j)riority over encumbrances, and

specially provides for redemption from the lien of the tax by

mortgagees, by subrogation to the rights of the state, on the

])ayment by them of the ta:Ses. No embarrassment can arise

from the inability of the corporation to pay, because of its

property being in the hands of its creditors. The statute
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provides for that contingency. It takes the franchises and

all ])roperty, real, personal and mixed, of the company, dis-

charged from all other liens and encumbrances, to satisfy the

taxes that may be imposed.

Nor will the fact that these corporations are also under a

receivership interdict the imposition of these taxes. Receivers

may be appointed in a great variety of cases. Illustrations

of the instances in which receivers may be appointed, rather

than indications of the limits of the jurisdiction, will be found

in the following enumeration: Receivers may be appointed

for the protection of estates of lunatics and infants ; the pre-

servation of trust estates
;
j)ending litigation for the probate

of wills, or the settlement of disputes between partners, ten-

ants in common, tenants for life and remaindermen, vendors

and purchasers, covenantors and covenantees, mortgagees of

common property, and as a means of enforcing the claims of

creditors against their debtors. Indeed, there can scarcely

be a case of trust, disability or indebtedness, or of a com-

mon ownership of property, or of disputed rights therein, in

which chancery may not resort to a receivership, where it is

necessary for the preservation of property pending a litiga-

tion, or essential to the administration of justice. If, in all

these cases, the power of the state to tax property in the care

of receivers is superseded, the consequences would be highly

prejudicial to the public interests.

The appointment of a receiver is a mere mode of procedure

for the administration of justice. He is a mere custodian of

the property, holding for the common benefit of all interested

therein. Placing the property of a corporation in charge of

a receiver does not work its dissolution, nor is the title of the

property changed : a power only is delegated to the receiver

to take charge of it, and sell it. Willink v. Montis Canal Co.,

3 Green 377 ; Kincaid v. Dwinelle, 59 N. Y. 548. He takes

the property of the corporation, including its franchises, in the

same condition and subject to all the duties, obligations and

liabilities that rested upon the corporation itself, and in the

administration of his office is under obligation for the per-
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formance of every duty and obligation imposed upon the cor-

poration by its charter, or by the general laws of tiie state.

The appointment of a receiver as the means of protecting

the private rights of individuals, cannot affect the rights of

the state. The state is still sovereign. Its sovereignty can

only be secured by maintaining its powers of taxation, and

there is neither any sound principle nor authority upon which

the property of a person, or a corporation, which is placed in

the hands of a receiver for tlie purposes of a litigation, can

be regarded as thereby rendered exempt from the operation

of the tax laws of the government within whose jurisdiction

such property is situated. Stevens d al. v. N. Y. & Oswego

M. R. Co., 13 Blatch. 104.

The assessinents were properly made against the prosecutors,

and should be affirmed.

STATE, EX REL. THE BOARD OF CHOSEN FREEHOLDERS
OF THE COUNTY OF MERCER, v. THE PENNSYLVANIA
RAILROAD COMPANY.

1. A motion to quash an alternative writ of mandamus, granted after

argument upon notice, will not be entertained.

2. Strict compliance with the rules of practice requires that if the writ

is directed to one person, it should be served by delivering the origi-

nal to him
; if directed to several, the original should be delivered to

one, and copies left with tlie others.

3. But the court will not set aside the service of a writ of alternative

mandamus because of the failure to leave the origiual with the person

to whom it is directed, if a correct copy is delivered. A return may
be made to a copy as well as to the original, and, if necessary, the

court will permit the original to be taken from the files for the pur-

pose of a return to it.

4. If the duty commanded is incumbent upon a corporation, tlie writ

should be directed either to the corporation or to the select body
within the corporation, whose province and duty it is to perform the

particular act, or put the necessary machinery in motion to secure its

performance, and the return must be made by those to whom the writ

is directed.
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5. The only means of compelling a return to a writ of mandamus, or

obedience to its command, is by attachment, which will only go

against such persons as have been served witli the writ; therefore, to

make the writ efficacious, it must be served upon the officers of the

corporation who have the power, and whose duty it is, to execute it,

and against whom an attachment to enforce obedience may issue.

6. A writ of alternative mandamus, directed to the Pennsylvania Rail-

road Company, commanding the company to construct certain bridges

over its railroad, or show cause, was served on the superintendent of

the New Jersey Division of the company's railroads ;
held, that the

writ was not properly served, and the service was set aside.

7. The eighty-seventh and eighty-eighth sections of the act concerning

corporatitms, {Rev., p. 193,) which provide for service of process on

corporations by service on any officer or agent, &c., do not apply to

prerogative writs, which are enforceable only by attachments for con-

tempt ; they relate only to personal actions, where the fruits of the

litigation are secured by a common law judgment.

8. A return must be made to a peremptory writ of mandamus as well as

to the alternative. The difference is only in the substance of the

return. In either case the court will require a return, under penalty

of an attachment.

Oil motion to quasli or set aside service of a writ of alter-

native mandamus.

Argued at February Term, 1879, before Justices Dalrim-

PLE, Depue and Scudder.

For the motion, E. T. Ch^een.

Contra, J. S. Aitkin.

The opinion of the court was delivered by

Depue, J. The object of this proceeding is to compel the

construction of bridges over the railroad at the crossing of Hill

and Chambers streets, in the borough of Chambersburg. An
alternative writ having been granted, after argument, and

upon notice and depositions taken, as directed by this court, a

motion to quash the writ as improvidently awarded will not

now be entertained. Nor will the court, at this time, consider

the application to quash on the merits of the controversy.

The grounds on which that motion is made are of too much
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consequence to be disposed of on a motion to quash. They

should be presented either by plea or demurrer.

The only objections necessary or proper to consider at this

stage of the proceedings are those which relate to the mode in

which this writ was served.

The writ of mandamus must be directed to the person or

corporation who is to execute it by doing the act commanded.

Com. Dig., "Mandamus,'' C 1 ; Dill, on Mun. Corp., § 704. The
writ in this case being grounded on an alleged duty devolv-

ing on the Pennsylvania Railroad Company, was properly

directed to that corporation. It was served on F. Wolcott

Jackson, the superintendent of one of the divisions of the

company's railroads. The original was returned, with an affi-

davit of service of a copy by handing the same to Mr. Jack-

son, personally, and acquainting him with the intent and

meaning of the writ, and of tiie service thereof. Strict com-

pliance with the rules of practice requires that if the writ is

directed to one person, it should be served by delivering the

original to him ; if directed to several, the original should be

delivered to one, and copies served on the others. Corner's

Prac. 227. In State v. Elkinton, 1 Vroom 335, Justice

Elmer takes a distinction between the alternative writ and

one which is peremptory in form. Where the writ is an

alternative writ, he says the writ should be delivered to the

person who is required to obey it, or to return a sufficient

cause for not doing so ; but if it be a peremptory writ, he

seems to regard tlie proper course to be to show the writ,

reading and explaining it if necessary, and giving a copy.

This distinction is without any real foundation. The reason

for requiring the original to be left with the person to whom
it is directed, is that a return may be made to it. The writ,

in either form, contains a command that the respondent make

known to the court how he shall have executed the writ, " by

returning to us this our writ." The difference is in the sub-

stance of the return. To the alternative writ the respondent

may return that he has complied with its mandate, or he may

show cause thereto by setting up matters in denial, excuse or
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palliation. To the peremptory writ no otiier return will be

admitted bat a certificate of perfect obedience and due execu-

tion of the writ, " as by the aforesaid writ commanded ;" and

the court will require a return of such certificate to be filed,

under penalty of an attachment. 3 Black. Com. Ill ; Tap-

ping on Mandamus 408. The better rule, I think, is that

adoj)ted in several cases, that the court will refuse to set aside

the service because of the failure to leave the original with the

person to whom it is directed, if a correct copy is delivered. A
return may be made to a copy as well as to the original, and

in the absence of a statutory prescription of the mode of ser-

vice, the court will not permit its process to be evaded or dis-

regarded on mere technical grounds. Reg. v. Birmingham

and Oxford R. R. Co., \ E. & B. 292 ; People v. Judges, 1

Johns. 64 ; People v. Judges, 4 Coto. 73 ; Endicott v. Mat-

thews, 1 Stockt. 110; State, Chambei's, pros., v. Dwyer, ante p).

93. The court, if necessary, will permit the original to be

taken from the files for the purpose of a return to it.

The objection that the service was not made on the proper

person is more formidable; indeed, is insuperable.

If the duty commanded is incumbent upon a corporation,

the writ should be directed either to the corporation or to the

select body within the corporation, whose province and duty

it is to perform the particular act, or to put flie necessary

machinery in motion (o secure its perforn)aiice ; for it is not

in the power of others to put the command of the writ in

execution. High on Ex. Rem., § 442 ; Tappting on Manda-
mus 315; Mayor v. Lord, 9 Wall. 409; People v. Common
Council, 3 Keyes 81. The return must be made by those to

whom the writ was directed. Com. Dig., ^^ Mandamus, ^^ D ;

Tapping on Mandamus 341. If it be made by any other

person, without the privity or consent of those to whom the

writ is directed, an action on the case lies against him who
makes such return, and it is also an offence punishable by the

court by attachment. Bac. Ab., '' Mandamus," G. The writ,

in the present case, being grounded on an allegation of a duty

incumbent on the Pennsylvania Railroad Company, was
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properly directed to that corporation, and the return must be

made by a,nd in the name of the company. The only means

in the power of the court to compel a return to the writ, or

obedience to its command, is by attachment, and an attach-

ment will only go against such persons as have been served

with the writ. Queen v. Ledgard, 1 Q. B. 616. To make

the writ at all efficacious it must, therefore, be served upon

the officers of the corporation wiio iiave the power, and whose

duty it is to execute it, and against wiiom an attachment

to enforce obedience may issue. Dillon on Mun. Corp., §§

701-704.

For these reasons, service on Mr. Jackson is insufficient.

He is neither an officer of the corporation nor a member of its

governing body. He is a mere employe and agent of the

company, having only delegated powers and specified duties

to perform. He has no power in virtue of his employment,

or of his relations to the company, to execute the command of

tiie writ by constructing the bridges in question. If the writ

had been directed to him personally, his lack of power, and

the absence of a duty on his part to execute the requirements

of the- writ, would have been a complete defence. It must be

equally efficacious to avoid the service of a writ directed to

another, which can only be made effective by punishing him

personally 1^ attaciiment. Nor is he the representative of

the ccjmpany for the purpose of putting the merits of this con-

troversy before the court. If he should make return to the

writ, spreading upon the record the case of the defendants, he

could only do so without authority, and upon information

only. His answer would leave the court practically without

jurisdiction ; for when the litigation was ended, the court

would be still unable to coerce those who alone would have

the power, and upon whom alone the duty would devolve, to

execute tiie purpose of this proceeding. Under these circum-

stances, to sustain the writ upon such a service would be a

nugatory act.

Tiie eighty-seventh and eighty-eighth sections of the act

concerning corporations, {Rev., p. 193,) which provide for
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service of process on corporations, domestic and foreign, will

not aid the service in this case. They relate to the service of

process in personal actions, where the fruits of the litigation

are secured by a common law judgment to be executed upon

the property of the defendants. They do not apply to pro-

ceedings under prerogative writs, which are enforceable only

by attachment for contempt in disobeying the commands of

the court. K'mg v. Edyvean, 3 T. R. 352, was decided under

a statute which made provision for constructive service of the

mandamus, in cases of that kind, by public advertisement.

We have no such statute in this state.

The service should be set aside, but Avithout costs.

LINDAUEK V. TEETEK.

In replevin, where the officer has delivered the goods and chattels to

the plaintiff, on a finding of the issues for the plaintiff, he is entitled

to recover damages for the taking merely : it is only when the prop-

erty has been re-delivered to the defendant, pursuant to the tenth sec-

tion of the act concerning replevin, {Rev., p. 973,) that the plaintiff is

entitled to have the value of the property, as well as the damages for

the taking and detaining, included in the verdict.

In replevin, where the goods had been delivered to the plaintiff on

pleas of non cepit and property in the defendant, the jury found a ver-

dict "in favor of the plaintiff for the sum of two hundred and twenty-

five dollars, for the value of the goods, and for fifteen dollars dam-

ages," the judge having requested the jury to find the value of the

property in dispute, with a view of determining the question of costs.

On motion to set aside the verdict as incongruous, imperfect and upon

but one of the issues, Held—
1. That the finding of the value of the goods would be treated as sur-

plusage.

2. That the court would mould the verdict according to its evident

meaning, and treat it as a verdict upon all the issues ;
and

3. That the verdict would not be interpreted as a finding that only so

much of the property in dispute as was of the value of |225 belonged

to the plaintiff, but would be construed as a finding for the plaintiff

of property in all the goods and chattels mentioned in the pleadings,

and not in part only of them.
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3. The affidavit of a jnror will not be received for the purpose of im-

pugning or destroying the verdict, or of proving the grounds upon

which it was given.

In replevin. On motion to set aside a verdict.

Argued at February Term, 1879, before Justices Dalrim-
PLE, Depue and Scudder.

For the motion, R. V. Lindahury and 8. 8. Phillips.

The opinion of the court was delivered by

Depue, J. In replevin for goods and chattels on pleas of

noil cepit and property in tlie defendant, at the circuit the jury

found " a verdict in favor of the plaintiff for the sum of two

hundred and twenty-five dollars, for the value of the goods,

and for fifteen dollars damages." On the coming in of the

postea, application was made to set aside the verdict as incon-

gruous, imperfect and upon but one of the issues.

Upon the execution of the writ of replevin, the goods and

chattels were delivered to the plaintiff. In replevin, where

the officer has delivered the goods and chattels to the plaintiff,

on a finding of the issues for the plaintiff, he is entitled to

recover damages for the taking merely : it is only where the

goods and ciiattels have been re-delivered to the defendant in

pursuance of the tenth section of the act concerning replevin,

[Rev., p. 973,) that the plaintiff is entitled to have the value

of the goods and chattels, as 'well as the damages for the

taking and detaining, included in the verdict. Boswell v.

Gh^em, 1 Butcher 390-394; Fox v. Prichett, 5 Vroom. 13;

Field V. Post, 9 Vroom 346. The judge who tried the case

reports tiiat he requested the jury to find the value of tiie

goods, if they found for the plaintiff, with a view of settling

the plaintiff's right to costs. That course was unnecessary,

for the value of the property in dispute may be inquired into

summarily by the court for the purpose of settling the ques-

tion of costs, and the amount at which it was appraised upon
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the execution of the writ, will be taken to be the value, until

the contrary is shown. Chambers v. Hunt, Spenc. 109. But

the jury having found the value of the property and the

damages separately, their finding on that subject is mere sur-

plusage, and will not vitiate the verdict. Judgment cannot

be entered for the plaintiff on that part of the verdict, but the

finding of the jury in that respect will answer the useful pur-

pose of enabling the court to collect the meaning of the jury

from the verdict they have given, and to mould it so as to

express their intention.

The general rule undoubtedly is that the verdict must com-

prehend all the issues submitted by the record before a judg-

ment founded on it can be entered. Middleton v. Quigley, 7

Halst. 352. But the verdict need not be expressed formally

and precisely in the words of the issues. If there be a sub-

stantial finding, so that the meaning of the jury can be ascer-

tained therefrom, the court will mould it into form and give

it effect, though it be irregular and faulty in expression.

Phillips V. Kent, 3 Zab. 155; Steioart v. Fiteh, 2 Vroom 17;

n., L. & W. B. B. Co. V. Toffey, 9 Vroom 525. Where,

upon a general and a special issue, a verdict is found generally

for the plaintiif, and the special plea is such that, if true, the

verdict should have been for the defendant, the omission to

find upon the special issue is matter of form only, and judg-

ment will be entered for the plaintiff. Phillips v. Kent,

supra; Broicning v. Skillman, 4 Zab. 155. The precedents

illustrative of the liberality of intendment adopted by the

courts are quite numerous, and are entirely consistent. In

D., L. & W. B. B. Co. V. Toffey, supra, the action was in case

for negligence; plea not guilty. The verdict incorporated in

the postea was " that the defendant did undertake and promise,

in manner and form as the said plaintiff has above thereof

complained against the defendant, and they assess the damages

of the plaintiff, by reason of the premises, at two hundred and

ninety-five dollars." On error, a judgment entered on this

verdict was sustained, the court saying "the intention of the

jury, in the language of the verdict as it stands on the record^

Vol. XII. R
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is entirely free from doubt. That they intended a finding

against the defendant, and in favor of the plaintiff, is mani-

fest, not only from the language of the verdict, but also from

the damages assessed. To reach that conclusion they must

necessarily have determined the only issue in the case adversely

to the defendant." In Rees v. Morgan, 3 T. R. 349, in re-

plevin, the defendant made cognizance for rent in arrear.

The verdict, as entered, was " that the defendant did not, of

his own wrong, but for the cause alleged in his cognizance,

take the goods and chattels as he lawfully might; and the

jury assessed the damages of the defendant, occasioned by the

said premises, to £195." The jury di<l not find either the

amount of the rent in arrear, or the value of the cattle dis-

trained, as by the statute they were required to do. On error

brought, the defendant was allowed to amend the record by

entering a finding of the amount of rent in arrear, and the

value of the goods distrained. In granting the application to

amend, Lord Kenyon, Ch. J., said :
" The amendment prayed

for is an inevitable consequence of the finding of the jury

;

on the premises which the jury have found, no other judg-

ment than that at common law could be entered." In Thomp-

son V. Button, 14 Johns. 84, which was also an action of re-

plevin, the defendant pleaded—i. Non cepit; and, 2. An
avowry that the goods were tlie property of one W., and were

taken as his property by the defendant, as constable, &g. On
the issue of non cepit, the jury found a verdict for the plain-

tiff, and assessed damages to six cents. Nothing was said in

the record as to the issue joined on the avowry. On error,

the judgment was affirmed, Thompson, Ch. J., saying :
" It is

evident that the jury would not have found the defendant

guilty upon the general issue, if he had made out his justifica-

tion according to the avowry. The intention of the jury,

therefore, cannot be mistaken, and the omission to enter a

verdict applicable particularly to the second issue is mere

matter of form."

Decisions to the same effect as those above referred to

might be cited indefinitely. It is unnecessary to pursue the
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«ul)ject further. Taking the verdict just as it stands, it is

evident that the jury could not have reached the conclusion

they reported, without finding both issues for the plaintiff.

Rejecting that part of the verdict which finds the value of

the property, the intention of the jury is equally plain.

In the brief submitted by the counsel who argued for this

motion, it is alleged that the value of the goods was admitted

at the trial to have been in the sum of $400. On tliis, it is

contended that the purpose of the jury was to find a part of

the goods only to be the plaintiff's property, and that they

intended to find that of the goods in dispute, so much of them

as were of the value of $225 only, belonged to the plaintiff.

To support this contention, they offer nothing but the affida-

vit of one of the jurors who tried the case. The affidavit of

a juror will not be received for the purpose of impugning or

destroying the verdict in which he has joined, or of proving

the ground of the verdict. Randall v. Grover, Coxe 151
;

Schenok v. Stevenson, 1 Penn. 387 ; Clark v. Bead, 2 South.

487 ; Den v. McAllister, 2 Hcdst. 46 ; Hutchinson v. Con-

sumers Coal Co., 7 Vroom 24. The verdict certainly will not

bear that construction. The expression, " for the value of the

goods," must be intended to apply to the goods mentioned in

the {)leadings, and not to part only of them.

If the fact be as alleged by counsel, the proper remedy was

to apply to the judge wlio sat at the trial for a rule to show

cause why the verdict should not be set aside as contrary to

the evidence.

As the record stands, the postea should be amended so as to

be responsive to the several issues on the record, and judg-

ment be entered accordingly.
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JOHN JEFFREY ET AL. v. HENRY E. OWEN.

1. CJonsent of parties, annexed to the statement of facts returned to a

writ of certiorari, directed to the Court of Common Plea^, in matter

of an appeal from a justice's court, tliat this court may determine

questions of fact, and may draw any inference which a jury might

draw from the facts returned, will not induce this court to try the case

upon the merits. On certiorari to a justice's court, or the Court of

Common Pleas, on appeal, this court will not determine disputed

questions of fact, or retry the case on the merits.

2. The jurisdiction of a justice of the peace, in an action of trespass to

lands, extends no further than to enable him to try the fact of posses-

sion : he has no jurisdiction to inquire into the title to lands, or into

the right of possession. If the plaintiff can maintain his right to sue

in trespass, by proof of actual possession, the action is cognizable in a

justice's court ; but if the possession is constructive merely, and can

only be shown by the production of title, the justice has no jurisdic-

tion.

3. In an action of trespass in a justice's court, the title deeds of the

parties are not competent evidence "as descriptive of the boundaries

within which possession was claimed," or to show the extent of the

parties' possession. Winter v. Peterson, 4 Zab. 524, commented on and

explained.

On C6i-tiorori to Monmouth Pleas, to remove a judgment

on appeal from a justice's court.

Argued at February Terra, 1879, before Justices Dalrim-

PLE, Depue and Scudder.

For plaintiff in certiorari, P. Bentley.

Contra, M. Allen, Jr.

The opinion of the court was delivered by

Depue, J. The Court of Common Pleas, in obedience to

this writ of certiorari, returns to this court the facts proved

at the trial. To the statement of facts is appended permis-

sion to determine questions of fact, in the following words

:
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^'From the above facts the court may draw any inference

which a jury might draw." On ceriiorari to a justice's court,

or the Court of Common Pleas on appeal therefrom, this

court will not determine disputed questions of fact, or retry

the case on the merits. We can only review the proceedings

removed by the writ, with respect to alleged error in law in

the admission or rejection of evidence, or in the legal prin-

ciples adopted by the court below in deciding the case.

. Owen sued Jeffrey for a trespass on his lands, in tearing

down and removing a bath-house. The locus in quo is situate

oil the Navesink river, and lies between the south edge of the

river and the toj) of the bank extending along the river. It

is evident from the description of the Iogus in quo in the state-

ment of demand, the evidence and maps used at the trial, that

the controversy relates to lands lying along the river below

the high water line reached by the storm tides.

The premises appear to have been part of a tract of one

lumdred and ten acres, once belonging to Sarah Salter and

others. The Salters, in 1835, conveyed to Borden Hance

and others, by a deed describing the premises as bounded on

the north by the Navesink river, and on the south by the

Shrewsbury river. The bath-house was erected by the plain-

tiff in June, 1878, and was taken down and removed by the

defendant in the succeeding month of July. The plaintiff

gave no evidence of any act of possession on his part, except

in the erection of the bath-house, which he never used. To
support his right to maintain an action of trespass, and recover

therein, he proved that Borden Hance had on some occasions

taken seaweed from the locus in quo, and that his heirs, after

his death, and five years before the suit was brought, carted

therefrom several loads of sand. He also offered in evidence

the deed from the Salters to Borden Hance and others, above

referred to, and proved that Hance lived on the tract con-

veyed, in a dwelling-house about a quarter of a mile from

the locus in quo, and that he cultivated the arable lands until

his death. This deed was offered " as evidence of Owen's

possession." It was received by the court against the defend-
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ant's objection, " as descriptive of the boundaries within which

possession- was claimed."

This deed was improperly admitted in evidence. The

plaintiffs' counsel sought to justify its admission, on the

ground that posses^^ion by the owner of the legal title is pre-

sumed to be co-extensive with the boundaries contained in

his title '^eeds. The principle thus stated is undoubtedly

sound, and has been established by a uniform course of deci-

sion of long standing. But it is not applicable to the point

in issue in this case. By the statute creating the courts for

the trial of small causes, the jurisdiction of justices of the

peace is expressly excluded in actions " wherein the title to

any lands, tenements, hereditaments or other real estate shall

or may in any wise come in question." Rev., p. 538, § 1.

Possession is either actual or constructive : actual, where th&

party is in the immediate occupancy; constructive, where he

holds by virtue of his title, without actual occupancy. 2

Bouv. L. Dig. 352. Possession which, as an inference of law,

arises presumptively from the legal title, is a mere construc-

tive possession, and is founded on the existence of title in

some form.

The jurisdiction of a justice of the peace extends no further

than to enable him to try the fact of possession

—

pedis possessio.

He has no jurisdiction to inquire into the title to lands, or into

the right of possession. He can only take cognizance of pos-

session as a question of fact. Where the plaintiff can main-

tain his right to sue in trespass, by proof of actual possession,,

which the justice may determine upon evidence of facts, with-

out any inquiry into title, the action is cognizable in a justice's

court ; but if the possession be merely constructive, and can

be shown only by proof of title, the justice has no jurisdic-

tion. If documentary or other evidence relating to title be

relied on, which the justice cannot adjudicate upon, another

tribunal must be resorted to. Gregory v. Kanouse, 6 Hoist.

62 ; Hill v. Carter, 1 Harr. 87 ; Campfield v. Johnson, 1 Zab.

83 ; Dickerson v. Wadsworth, 4 Vi'oom 357.

The difficulty is not removed by admitting the title deeds
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as evidence merely of the fact of, or of the extent of, posses-

sion. If offered for either of these purposes, their validity

must necessarily be liable to be assailed. In cases of disputed

boundaries, the controversy generally arises from the overlap-

ping of titles. If one party may offer his deed in evidence,

so may the other. If a plaintiff, who is out of possession of

the disputed strip, may sue in a justice's court, and offer his

deed in evidence, together with evidence of the possession of

other parts of the premises conveyed by it, as proof of his

possession of the disputed part, the defendant, having posses-

sion, will be put at a disadvantage. He must plead title, givi;

l)ond and yield the advantages arising from possession. In

oases where the fact of possession is in dispute, the admission

of the title deeds of one or both of the parties will almost

inevitably divert the litigation from the mere fact of posses-

sion into the determination of questions of title.

In Wi7iter v. Peterson, 4 Zab. 524, the plaintiff's deed was

received in an action of trespa.ss, in a justice's court, for the

i)urpose of showing the boundaries of the farm of which he

was in possession. The circumstances of that case were pecu-

liar. The action was for cutting down a tree within the limits

of a public highway. It is undeniable that the office of the

deed in the evidence was to show title in the plaintiff to the

locus in quo, which could be determined by the justice only

by deciding the legal effect of the conveyance, as deduced

from its terms. The Iogu^ in quo being withift the highway,

did not admit of actual possession by the plaintiff, or anyone

else. If the case can stand well with the words of the statute,

and with other decisions of this court, it must be supported

on that special ground. It cannot be admitted as a precedent

for the introduction of a deed as proof of possession, where

the case disclosed is one of disputed possession.

But if the title deed of Hauce, and the acts of possession

of Hance and his heirs, in other parts of the tract of land

described in it, by residing on it, and cultivating it, would,

under any circumstances, be regarded as competent evidence

in a dispute in relation to the locus in quo, they cannot avail



264 NEW JERSEY SUPREME COURT.

Jeffrey v. Owen.

the plaintiff. He shows no title from Hance to himself, in

virtue of- which he could succeed to his rights, or the rights

of his heirs. An inspection of the map shows that the por-

tion of the one liundred and ten acre tract, which the plain-

tiff claims, lies exclusively between ordinary high water mark

and the bank up to which the storm tides reach. The evi-

dence does not disclose that the {)laintiff was ever in posses-

sion of that lot, or of any part of the residue of the tract.

There was no proof of possession by him, such as, independ-

ent of title, would enable him to maintain trespass, and he

cannot, in a justice's court, rely on title for that purpose.

The plaintiff also offered in evidence a deed, made by one

Sliarpstein to the defendant, in March, 1850, under which

the defendant acquired title to his lot. Tlie premises con-

veyed were situate on the bank adjoining the locus in quo, and

the deed was offered for the i)urpose of sliowing that the de-

fendant's possession did not include the locus in quo. It was

under an objection by the defendant, admitted by the court

as descriptive of the boundaries within which possession was

claimed by the defendant. The defendant's deed for an ad-

joining lot had no relevancy to the only material issue in the

cause—possession in fact of the premises in question. It

should have been excluded.

If the defendant's deed was legitimately in evidence, the

suit should have been dismissed for want of jurisdiction in

the court. Messier v. Fleming, ante p. 108. As evidence of

constructive possession by the defendant, presumptively co-

extensive with the limits of the grant, it directly presented a

question of title. The pro[)erty conveyed is described as situ-

ate, lying and being on the bank of the Navesink river. The
beginning corner is " in the line of John Hance, near the top

or edge of the bank on the river;" then by several courses

and distances inland, and returning " to the top of the bank ;

"

then in a straight course to the place of beginning. The state'

of the case shows that the "storm tides" wash the shore to

the bank. Wliat is the effect of a conveyance of lands de-

scribed as " situate, lying and being on the bank " of a tidal
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stream, with a call for courses and distances "to the top of

the bank ? " Under such a description does the title of the

grantee stop at the edge of the bank? Does it reach the

limit of the high spring tides happening at the two equinoc-

tials, or of the high spring tides occurring twice every month,

or does it extend to the line of medium or ordinary high

tide? This is a question of construction to be decided upon

the rules of the English common law as modified by our local

common law, and by the wharf act. It involves matters re-

lating to the title to lands. The court could not consider the

eifect of the deed as evidence of the boundaries within which

possession under it was to be presumed, until it first decided

the legal effect of the deed as a conveyance of title, and over

that subject the court had no jurisdiction.

From an examination of the state of the case, it is apparent

that the case was tried and decided by the court below exclu-

sively on a question of title. The plaintiff offered no evidence

of possession by himself of the loeus in quo. It appeared in

proof that the defendant took possession of his house and lot

on the bank soon after the date of his deed ; that he graded

down the bank, and removed a fence which stood on the top

of the bank, and re-set it several feet lower down towards the

shore, and built a division fence between him and an adjoining

owner on the north side, extending about eighteen feet below

tlie bank towards the river; that he planted trees on the

shore, about six feet below the bank, whicii are still standing,

and another row, still lower down, which were killed by the

tides; that he moored his fishing boats on the shore, and used

a seine there, which he dried on stakes standing on the shore,

and that he frequently gathered seaweed on the shore. The
evidence of actual possession by the defendant was plenary,

and the case could not have resulted adversely to him unless

the court decided against him upon a question of title.

The judgment should be reversed.
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COLTON V. BIGELOW. .

1. Where an order for the examination of a judgment debtor in supple-

mentary proceedings under the act concerning executions, {Rev., p.

393,) has been duly served on the judgment debtor, and he fails to

appear for examination, the judgment creditor may proceed to ex-

amine witnesses, and an order appointing a receiver may be made on

such examination without examining the judgment debtor.

2. The judge, in this summary way, has no power to try and determine

the rights of third persons in the property, with respect to which a

receiver is applied for ; and, as against the judgment debtor, the ap-

pointment of a receiver only operates pro hoc vice to vest in the receiver

property which the statute makes amenable to his debts, and clothes

the receiver with the power to that extent to take, sue for and recover

the same.

3. If, from the examination as certified by the commissioner, it be en-

tirely clear that the judgment debtor has no property, or the property

discovered is such as to be exempt from the operation of the act, an

order appointing a receiver should not be made ; but iu case of a dis-

puted or contested right, or if there be probable grounds for the belief

of the existence of property which the receiver may obtain, the ap-

pointment should be made, leaving its results to be determined in a

subsequent suit by the receiver.

On certiorari to remove an order appointing a receiver on

supplementary proceedings in aid of a judgment creditor.

Argued at February Term, 1879, before Justices Dalrim-

PLE, Depue, and Sctjdder.

For the plaintiff in certiorari, Mr. Broadhead, of New York.

Contra, E. B. Ward.

The opinion of the court was delivered by

Depue, J. Upon return of the execution in the above

case by the sheriff of the county of Essex, that he could"

find neither goods, chattels nor real estate of the defendant,

whereof the moneys in the judgment mentioned, or any part
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thereof, could be made, and a petition, in due form, verified

by the oath of the plaintiff, an order was made that the de-

fendant appear and make discovery on oath concerning his

property and things in action, pursuant to the act concerning

executions. Rev., p. 393, \ VL The petition set out that

the defendant was entitled to a certain share and proportion

of the estate, real and personal, whereof his father died seized

and possessed. The order further forbid the debtor's assign-

ment, transfer or couveyance of his said interest, and the ex-

ecutors of the deceased paying or delivering the moneys or

property, or any part thereof, due or belonging to the defend-

ant, to the defendant, or any other person or persons in his

behalf, until further order should be made.

The proceedings on which the preliminary order for dis-

covery and injunction was made, and the order itself, were in

all respects in compliance with the statute.

Testimony having been taken before a commissioner, and

being certified to the judge, a receiver was appointed, follow-

ing the language of section twenty-six of the act.

The order appointing a receiver is assailed on two grounds

—

First. That it was not made upon an examination of the

judgment debtor himself. Section twenty-five of the act pro-

vides for subpoenaing and the examination of witnesses before

the commissioner before whom the testimony is directed to be

taken. Section twenty-six provides that when the examina-

tion of a judgment debtor, or of witnesses, shall have been

taken by the commissioner, it shall be certified to the judge

making the order, and thereupon it shall be lawful for the

judge, after considering the evidence of the party and wit-

nesses, to make an order appointing a receiver. The original

order requires the defendant in execution to appear for the

purpose of such examination.

The right to examine the judgment debtor is the privilege

of the creditor. It was given for his benefit and advantage,

to enable him more effectually to discover the property of the

debtor. The creditor is not concluded by the answer of the

debtor. He may examine third persons as witnesses, and on
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their testimony obtain the appointment of a receiver. The
judgment debtor is entitled to notice, in order that he may
be present at the examination, and may be compelled to ap-

pear and submit to an examination. In the present case, the

order for examination was served on the defendant, and he

did not ai)pear. Having declined to obey its command, he

cannot object that he was not examined, or that the examina-

tion was had in his absence. He had an opportunity of being

present, of which he did not avail himself, and if he has been

prejudiced by the manner in which the examination was con-

ducted, it resulted from his own want of attention.

Second. That no property liable to be taken by the receiver

was discovered by the examination as certified by the com-

missioner. The twenty-seventh section of the act provides

that if, after examination of the party and witnesses, no such

property or things in action shall be discovered, the petition

shall be dismissed, with costs. The contention of the judg-

ment creditor that the defendant cannot avail himself of the

objection that the examination discovered no property, can-

not be yielded to under the circumstances of this case. The

order appointing a receiver was accompanied by an injunction,

directed to the custodians of the property, forbidding payment,

transfer or delivery to the defendant. If the property be such

only that the defendant may enjoy the benefit of it, and yet

be not subject to be reached by a judgment creditor under the

act, as if it be held upon a trust created by a third person, or

be such property as is reserved by law to a debtor, or be

money due for the labor or personal services of the debtor, or

his family, the judgment debtor is prejudiced by the order,

and the injunction ancillary thereto, and may be heard on

such an objection on certiorari, or on an application to modify

the injunction order.

The material inquiry is, how far the debtor may avail him-

self of an objection, either before the judge making the order,

or upon certiorari, that the. examination has not accomplished

the result contemplated by the act.

The decision of the judge, in making the order appointing
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a receiver, that the examhiation has disclosed property of the

judgment debtor, which is liable to be applied under the

statute, in payment of the judgment debt, is not final or con-

clusive. The judge, on this summary proceeding, has no

power to try and determine the rights of third persons in the

property with respect to which the receiver is appointed, and,

as against the adverse claims of third persons therein, his de-

cision that such property belongs to the judgment debtor is

of no force. As against tiie judgment debtor, the appoint-

ment is conclusive only so far as it substitutes the receiver in

his place as an officer of the court, to collect, sue for and re-

ceive such property as the judgment creditor is entitled under

the statute to resort to, for the satisfaction of his judgment.

The order nominating a receiver operates pro hac vice to vest

in the receiver the property of the judgment debtor, which

the statute makes amenable to his debts, and clothes the re-

ceiver with the power to that extent, to take, sue for and re-

cover the same. In cases of a disputed or contested right of

a receiver to obtain property, and make it available in satis-

faction of the judgment debt, the ajjpointment merely puts

matters in a train for investigation, and if there be probable

grounds for the belief of the existence of property, the ap-

pointment should be made, leaving its results to be determined

in a subsequent suit by the receiver for its recovery. The
propriety of tiie appointment of a receiver in any })articular

case, must be left largely in the discretion of the judge. If,

from the examination laid before him, it be entirely clear that

the property discovered thereby is such as to be exempt from

the operation of the act, the order should not be made. But

the judge is not required, on such informal proceedings, to

decide matters of fact, or of law, that fairly admit of discus-

sion ; and if there be any evidence to justify the order ap-

pointing the receiver, it will not be set aside on certiorari.

Journeay v. Broicn, 2 Duicher 111.

In the present case, the property of the judgment debtor,

with reference to w^liich the appointment of the receiver was

made, consisted in his interest under the will of his deceased
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father. The testator gave to his wife all his personal prop-

erty belonging to or connected with his dwelling-house, stable

and premises belonging thereto, consisting of household and

kitchen furniture, silver plate, books, horses, harness, car-

riages, sleighs and all the appurtenances thereof, and the use

of his dwelling-house and stable during her natural life. He
also gave and devised to his executors the one-half of the

residue of his estate, real and personal, in trust to invest, and

keep invested, and pay the interest and dividends to his wife,

for her support during her natural life. The residue of his

estate, including the corpus of that part of it. set apart for the

benefit of his wife during her life, he devised and bequeathed

equally to his four children, of whom the defendant is one.

At the time the receiver was appointed, the testator's wife

was living ; she has died since, and before this writ of cer-

tiorari was allowed. After her death the receiver filed a bill

in chancery to collect and obtain the possession of the rights

and interests of the defendant under his fiither's will, and

this writ is prosecuted to vacate the order of appointment, so

as to take from him the foundation of his right to prosecute

that suit.

Under these circumstances, the case does not specially com-

mend itself to the consideration of tliis court. The questions

of the existence of any right in the receiver under his appoint-

ment, and the extent of his rights, are now in litigation in

another court, and a judgment of this court is asked which

will put an end to that litigation. It should be a clear case,

imperatively calling for interference, that would justify one

court in interfering collaterally with a litigation regularly

proceeding in another court, especially on grounds which are

directly involved in the pending suit.

It did not appear (except inferentially) from the papers

and testimony laid before the judge, that the executors had

accounted for, and paid over to the defendant, that part of'

the estate which was given to him immediately, without any

charge thereon for the benefit of the testator's widow. But

if it had so appeared, it would not have invalidated the
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appointment of a receiver. Whether the debtor took such an

interest or estate in the portion set apart for the benefit of the

widow during her lifetime, (which consisted of real and per-

sonal estate,) as could be reached by his judgment "creditors

by proceedings for the appointment of a receiver during the

life of the widow, to be followed by a suit for its recovery,

commenced after her death, is a question the judge was not

called upon to decide in making the appointment. It is a

question that is now before the Court of Chancery, and

should be left for decision by that tribunal.

The order should be affirmed.

CHAKLES McLAEEN AND JAMES M. RAYNOE v. DONALD
McVICAE.

1. Section sixty-eight of act constituting courts for the trial of small

causes, {Rev., p. 552,) enacting that if the constable to whom any exe-

cution is delivered shall not perform the duties prescribed by the act,

he shall be liable, in an action of debt, to pay the debt or damages,

with double costs, applies to the requirement to return the execution

within thirty days.

2. The action is penal, and must be brought within two years next after

the cause of action accrued. Rev., p. 597, § 21.

On aefrtiorari to the Court of Common Pleas of Union

county.

Argued at February Term, 1879, before Justices Dalrim-
PLE, Depue and Scudder.

For the prosecutors, G. Berry.

For the defendant, G. R. Lindsay.

The opinion of the court was delivered by

ScUDDER, J. The state of demand charges that the defend-

ant, being a constable of the county of Union, an execution
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was put in his hands to be executed according to law ; that the

defendants therein had sufficient goods and chattels whereof the

said officer might have levied and made the debt and costs
;

that he neglected to levy on and sell the same to make said

debt and costs ; and did not return said execution in thirty

days, pursuant to the statute.

The justice of the peace, before whom the action was tried,

gave judgment for the defendant, and the Court of Common
Pleas, on appeal, affirmed this judgment.

The facts proven show that the constable made a levy on

the goods of the defendants in execution, but was hindered

from selling by two prior executions in the hands of the

sheriff, which were levied on the same property. Soon after

the levy was made, he informed one of the plaintiffs of the

levy and prior liens of the sheriff.

The defendant's property was estimated to be worth about

^1000, and the executions in the sheriff's hands amounted to

$700. $400 were afterwards paid to the sheriff on account

of these executions, but before he sold the goods, or collected

the balance due on them, the property levied on was destroyed

by fire.

On March 7th, 1877, nearly two years after the execution

had been delivered to the defendant, he made return "no

property found."

This return does not show the levy which he says he made,

but makes a false return of no goods, Avhen the facts show

that, at the time the execution was delivered, and up to the

expiration of the time allowed for the return, there were suf-

ficient goods of the defendants to make the money, after sat-

isfying the prior liens of the sheriff, under execution.

The excuse given by the constable is that no sale could be

made, by reason of the sheriff's prior executions, but this did

not justify him in neglecting to make a legal levy and return

according to the facts. The ground of complaint is that the-

officer failed to make a proper levy and return in thirty days

from the time he received the execution, and this is fully

established by the evidence.
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Our statute is very explicit, that within thirty days from

the time the constiible shall receive the execution, he shall

make return to the justice who issued the same of the pro-

ceedings had thereon. Rev., p. 550, § 58. That this require-

ment is mandatory, and not merely directory, appears in the

early construction put upon it, that has always been followed

in tlie practice of the courts for the trial of small causes.

Thus, in Griffith's Treatise 169-170, after quoting the sections

of the acts relating to the duties of constables under execu-

tions, including the one above cited, as to the return in thirty

days, the author says that " the provisions of the act are very

peremptory in every sentence, and ought to be faithfully and

literally pursued by the constable," &c.

So, in Pennington's Treatise 55-57, it is said the direction

in this section (fifty-eighth) is plain, and further, " When the

constable receives an execution, his duty is faithfully and dili-

gently to obey the command of it."

The purpose of this statute was to give a summary, expe-

ditious and cheap remedy for the recovery of small claims,

and it should not be in the power of the ministerial officer of

these courts to defeat the very object of their creation by igno-

rance or carelessness in the execution of their processes. The
legislature have not left us in doubt as to their intent to

punish such delinquency, for they have made the omissions

of duty by these officers penal in their character. Section

sixty-eight (Rev., p. 552,) enacts that if the constable to whom
any execution is delivered shall not perform the duties, or any

of them, prescribed by this act, respecting such execution,

such constable shall be liable to pay to the person in whose

favor the said execution is issued, tlie debt or damages and

costs, or any of them, mentioned therein, to be recovered by

action of debt, with double costs, by the person so as afore-

said injured thereby.

That this section applies to the duty of returning the execu-

tion within thirty days, as well as to other dutes prescribed by

the act respecting such executions, was decided in Sandford v,

Colfax, 1 South. 120, by a majority of the court. lu the dis-

VOL. XII. s
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senting opinion, it was shown that the section requiring a

return to be made in thirty days was enacted subsequent to

the act imposing the penalty, and hence it was argued that

the remedy was by an action on the case, and not by debt

under the statute. This order of enactment appears in Bloom-

field^s Laws 59, 72, and in Paterson^s Rev. 318, 368. But in

the revision of 1820, section twenty-five prescribes the duty

of returning tlie execution in thirty days, and section thirty-

two imposes the penalty. In that order they have been con-

tinued in the subsequent revisions of our statutes.

For neglect of duty in executing attachments, it has been

held that an action on the case is the proper remedy; but in

proceedings under executions within the small cause act, the

remedy for any breach of duty prescribed by the act is by

action of debt, according to the terms of the statute.

There can, however, be no recovery in this case by the

plaintiff, because he has failed to bring his action within the

time limited by law.

Section twenty-one of the act for the limitation of actions

})rescribes that all acts or informations which shall be brought

or exhibited for any forfeiture or cause upon any statute, made

or to be made, the benefit and suit whereof is, or shall be,

limited or given to the party aggrieved, shall be brought or

exhibited within the space of two years next after the offence

committed, or to be committed, or cause of action accrued,

and not after.

Section sixty-eight of the small cause act is penal in its

punishment, and forfeiture in enforcing the payment of the

debt or damages and costs, to be recovered, with double costs.

This recovery with double costs, without regard to the actual

damages that may be sustained, or the ability to make the

sum named in tlie execution, is in the nature of a forfeiture

or penalty.

No such recovery can be had after two years next after the

cause of action accrued.

The writ of execution in this cause was issued June 14th,

1875. It was returnable in thirty days. From that time
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the statute began to run. The action was not brought for the

•delinquency of the officer in making return until June Ist,

1878. At that time the action was barred by the statute.

For this cause the judgment for the defendant below, in

the Court of Common Pleas, will be affirmed.

^STATE, ISAAC S. HARMED ET AL., PROSECUTORS, v. JOHN
MANNING, COLLECTOR OF PERTH AMBOY.

1. Delay in reviewing taxes by certiorari may be excused by the neglect

of public officers in enforcing collection, when parties are induced

thereby to believe that they will not be enforced because of admitted

illegality.

2. Reference in the description of lands to blocks and lots on a map
which is used as an assessor's map, though not formally adopted by
the common council, will be sufficient, where it does not appear that

the owner was misled.

3. The mere form of assessment on the duplicate, required by the statute,

is directory to the officer, and taxes will not be set aside for variations

or omissions.

4. There is no legal objection to assessing the deficiency of a preceding
year in the next, nor any limitation of the amount, if there is no
restriction in the charter.

5. The prosecutor assumes the burden of proving the general taxes

assessed against him to be illegal, and every presumption is in favor

of the legality of such taxation.

On certiorari. In matter of taxation.

The writ of certiorari and return bring to this court the

taxes of the prosecutors, residents of Perth Amboy, for the

years 1874, 1875 and 1876, and their legality is contested.

Argued at February Term, 1879, before Justices Dalrim-
PLE, Depue and Scudder.

For the prosecutors, W. C. Spencer and B. Williamsm.

For tlie defendant, /, W. Beckraan and A. V. Schenck.
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The opinion of the court was delivered by

ScuDDER, J. The tardiness of the city .authorities of Perth

Amboy in attempting to collect the taxes of the prosecutors,

has excused the delay in bringing this writ to review the

assessments made. Want of diligence on the part of the

public officers may have induced the belief that they consid-

ered the taxes illegal and uncollectible, and hence did not

proceed to enforce theu' collection.

For some reason the city authorities have been remiss in

the performance of their duty in collecting these taxes, and

are not in a position now to object that the prosecutors have

been slow in reviewing tlieir assessments. If they had been

vigilant and prompt in the performance of their duty, there

is no doubt that this issue would have been sooner raised.

The several reasons assigned for setting aside these taxes

will be considered in their order.

The first relates to the description of the properties assessed,

and their reference to a plot or plan. The form of the assess-

ment in the duplicate is, first, the name of the owner of the

land assessed ; next, the number of block ; then, number of

lot, the valuation and amount of tax. This form is observed

in all the entries on the duplicate, excepting in those cases

where there are charges of $2 only, for poll tax. It is ob-

jected that this description is too vague and uncertain, and

that the reference made is to a map which was not filed until

1877, after the taxes were assessed. The ordinance approved

July 20th, 1877, adopts the map called "Assessors' Map of

the City of Perth Amboy," made by J. B. Culver & Co., in

1867, as altered and amended.

This is all the evidence we have on this point. From this

it ai)pears that there was a map, called an assessors' map, prior

to these assessments under review, which was subsequently

amended and formally adopted. It does not appear whether

it had been recognized by any formal action of the council,

before the amendments were made, nor what those amend-

ments were. But it is enough that there was a map on which

the lands of the prosecutors were laid out in blocks and lots.
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and there is no proof to show that they had not access to it

—

that they were ignorant, or misled, or could not learn the

land for which they were assessed, by the reference given. It

is the common form of description in cities to give the num-

bers of the block and lot where tHere are assessors' maps, and

the fact that the councils have not formally adopted them

does not affect tlie certainty of the reference, or the substantial

rights of the parties, unless they are misled or injured. It

does not appear that the description used was not sufficient to

identify the real estate assessed. It is no error to assess land

in cities by blocks and lots, or either, where it does not appear

that the owner has been prejudiced or deceived by such form.

State, Paulison, pros., v. Taylor, 6 Vroom 184.

The mere form of the assessment is directory to the officer,

and taxes will not be set aside for variation on the duplicate

of the forms prescribed by the statute.

The next objection is that part of the taxes levied and

assessed in the year 1874 was for the deficiencies of previous

years. It appears by the return that an ordinance was passed

July 27th, 1874, providing for the assessment and collection

of deficiencies, for different purposes, including roads and

streets, board of health, contingent expenses, pound, printing,

&G.—all for legitimate purposes. When or how these defi-

ciencies arose does not appear. If, from any cause, there was

not sufficient money raised to pay the current expenses of the

year, there would seem to be no legal objection to assessing

the deficiency in the next year, if there is no restriction in

the charter, of the amount that may be assessed. Such defi-

ciency represents an unpaid debt of the city, and if the coun-

cil have miscalculated the amount that would be needed to

pay the expenses, or if they have failed to collect sufficient,

they should make some provision to pay the debt which has

been incurred.

It has been held that even a misappropriation of corporate

funds cannot render a subsequent tax illegal, though levied

for the very purpose of meeting the deficiency thereby caused.

Cooley on Taxation 548, citing Wright v. Dunham, 13 Mich.
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414. Much more will this be true where there is a mere

miscalculation in the amount required for the expenses of a

preceding year, and we are not authorized', without proof, to-

presume that the deficiency was caused in any other way.

But there is no evidence that the amount of this deficiency

was assessed and included in the prosecutors' tax for 1875..

It is not enough to show that the ordinance was passed ; it

must also appear that the tax was actually imposed on the

property of the prosecutors, and that it forms part of the tax

of which they complain.

The objection that the rates of taxation for the year 1876

for city purposes, are in excess of the amount allowed by law

and the charter, is not established by any proof.

Section forty-four of the charter, {Pamph. L., 1870, p.

1144,) limits the rate of taxation to fifteen mills on the dollar

of the actual valuation of the property assessed, for all pur-

poses, excepting obligations for war purposes and improve-

ment bonds or stock. In addition to this rate, by section

seventy-six, a tax may be- raised sufficient to pay the interest

on improvement bonds each year, and to constitute a proper

sinking fund for any portion of said debt that may exist,,

which tax shall be in addition to any other tax authorized by

that act. There is nothing in the return, or in any evidence

taken, to show that these amounts, authorized. by law, have

been exceeded. No valuation of the taxable property of the

city is given, nor the amount of the general rate imposed, nor

what part is made up of these exce])ted items.

The prosecutors seem to suppose that by bringing the tax

here for review they put upon the city the burden of showing

that all the taxes assessed are free from legal exception,

whereas the contrary rule obtains in assessments of taxes for

general purposes, that every presumption is in favor of the

regularity of the tax imposed, and the objector assumes the

burden of proving their illegality.

Under section thirty-seven of the charter, the mayor and

common council have power to pass ordinances for various

purposes, among them to establish, regulate and control a day
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and night police ; to provide street lamps, and to light the

streets either by gas or other material. By section forty-four

it is enacted that it shall be lawful for the council to raise, by

tax every year, so much money as they may deem expedient

for the purpose of lighting the streets, and supporting a day

and night police. With this authority the common council

has {)assed two ordinances establishing police and lamp dis-

tricts within the limits of Perth Amboy. It is objected that

these ordinances are illegal. We have not considered them,

for the reason that it does not appear in the return or proofs

that the prosecutors have ever been taxed under these ordi-

nances, or that they have been in any way injuriously affected

bv them. It is not in any way shown that there has ever

been an attempt to enforce these ordinances against the prose-

cutors by imposing a tax on their property within the pre-

scribed districts. In the absence of such proofs they have no

cause of complaint against the ordinances.

In all these cases that have been presented to the court, the

writs of certiorari should be dismissed, with costs.

STATE, MAEY F. RICHEY, PROSECUTRIX, v. GEORGE F.

SHURTS, COLLECTOR, &c.

1. An annuitant can only be assessed for the sum actually due and

unpaid on the annuity at the time of the assessment. The principal

sum producing the annuity, less the sum actually due and unpaid on

the annuity, must be assessed to the debtor.

2. State, Howell, pros., v. Cornell, 2 Vroom 374 ; State, Rogers, 'pros., v. Pettit,

10 Vroom 654, followed.

On certiorari reviewing taxation.

Argued at February Term, 1879, before Justices Dalrfm-
PLE, Depue and Scudder.
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For the prosecutrix, M. Wyohoff.

For the defendant, J. T. Bird.

The opinion of the court was delivered by

ScuDDER, J. A mortgage was given by Samuel Creve-

ling, Jr., to the prosecutrix, Mary F. Richey, oti lands in the

township of Bethlehem, in the county of Hunterdon, to secure

tlie payment of a bond dated April 1st, 1864, in the penal

sum of $15,692.46, with condition to pay said Mary F. Richey

the sum of $470.77, annually during her life, being the inter-

est on $7846.23, the amount of her dower, and pay tiie prin-

cipal to her heirs at her decease. The mortgaged premises

were sold by commissioners appointed by the Orphans' Court

of the county of Hunterdon, in proceedings for partition, and

the amount secured by said bond and mortgage represented

the dower right of Mary F. Richey in those lands, which

were purchased by Samuel Creveling, Jr.

The mortgagor claimed a deduction for the amount of the

mortgage from his taxable property, which was allowed by

the assessor, and the total sum was assessed at $8000, against

the prosecutrix.

In State, Howell, pros., v. Cornell, 2 Vroom 274, it was de-

cided that the holder of an annuity bond can oidy be assessed

for the sum actually due and unpaid on the annuity at the

time of the assessment, and cannot be taxed for the princi-

pal sum producing the annuity.

This case lias been followed in State, Hill, pros., v. Hansom,

7 Vroom 50, and referred to with approval in other cases. State,

Rogers, pros., v. Pettit, 10 Vroom 654, is a case where the prose-

cutors claimed a deduction for the principal sum securing the

aimuity, from the assessable value of their property ; the as-

sessor allowed the deduction, but the commissioners of appeal

struck out the allowance. On certiorari brought by the debt-

ors, the tax was set aside- to the amount of $41, the sum due

on the annuity, and affirmed as to the balance.

Upon these authorities, the assessment made in this case is
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erroneous. The prosecutrix should have been assessed for the

sum due and unpaid on her annuity, and the mortgagor,

Creveling, for the principal sum producing the annuity, less

tlie amount of annuity due and unpaid by him to the annui-

tant.

The tax of the prosecutrix will be reduced to the amount

of such unpaid annuity, but no costs will be allowed to either

party.

THOMAS W. EVANS ET AL. v. WILLIAM J. WALSH.

A tax warrant issued and delivered to the collector before a
fi. fa. b

delivered to the sheriff, but not levied until after the levy under the

fi.fa., shall have priority over it.

On rule to show cause. The facts appear fully in the

opinion.

Argued at February Term, 1879, before Justices Van
Syckel, Knapp and Dixon.

For Mr. Evans, W. J. Magie.

For the assignee, B. A. Vail.

For the city of Rahway, L. lAipton.

The opinion of the court was delivered by

Van Syckel, J. This is a contest for priority between

three creditors of William J. Walsh.

Evans obtained judgment by confession against Walsh,

October 18th, 1878, upon which execution was issued and

levy made upon tlje personal property of the defendant Octo-

ber 25th, 1878.

The city of Rahway caused a tax warrant to be issued for
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unj)aid taxes against Walsh, on the 14th day of October,

1878, by virtue of which the receiver of taxes levied on the

same personal property which had been taken under the j^. /a.

in favor of Evans, after the Ji. fa. had been levied.

On the 18th of November, 1878, Walsh made an assign-

ment of his property under our statute, for the equal benefit

of his creditors.

On belialf of the assignee of Walsh, it is insisted that the

judgment of Evans is void by the first section of tlie act

respecting assignments, {Mev., p. 36,) because it was confessed

in contemplation of the assignment.

This section received a construction in the case of Garret-

son V. Brown, 2 Dutcher 425, in which Justice Potts, in deliv-

ering the opinion of the court, said that " the inference from

the language of the act is not that a judgment confessed for

the purpose of preferring a creditor is to be deemed fraudu-

lent and void, but that the preference of sucli a judgment in

the deed shall be deemed a fraud, and shall avoid the deed."

If a different view should be taken of this statute, the

assignee could not prevail, because he has failed to show

either that tlie judgment was confessed in contemplation of

the assignment, or that Evans knew that the assignment was

contemplated. All that Walsh says is that he intended to

prefer Evans by the judgment, not that he intended to make

an assignment at the time the judgment was confessed. The

testimony of Ward, as to the declarations made by Walsh

after the entry of the Evans judgment, is not competent

against Evans.

This narrows the conflict to the question whether a tax

warrant issued and delivered to the collector before afi.fa. is

delivered to the sheriff, but not levied until after the levy

under the Jl. fa., shall have priority over it.

No preference can be claimed for the state, or for municipal

corporations, over other creditors since the decision of the.

Court of Appeals in Freeholders of Middlesex v. State Bank

at New Brunswick, 3 Stew. 311, in which It was held that the

state does not possess the crown's common law prerogative
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to have its debts paid in preference to the debts of other

creditors.

The writ of exte?it by which debts due the crown were col-

lected, and the levari facias by which taxes were made, pre-

vailed over the subject's execution, unless the property levied

on was actually sold before the teste of the king's writ, only

by reason of the royal prerogative which entitled the crown

debt to preference. Hex v. Wells, 16 ^ast 278; Brassey v.

Dawson, 2 Strange 978 ; Giles v. Grover, 9 Bing. 128

;

Hutchinson v. Johnston, 1 T. R. 729 ; Butler v. Butler, 1

East 338 ; 2 Tidd's Pr. 1053.

The question at issue must, therefore, be determined accord-

ing to the rule which applies between ordinary creditors.

The tax warrant was delivered to the city collector before

the Evans execution was delivered to the sheriff. The sheriff

made the first levy, but before he sold under the execution the

property was levied on by virtue of the tax warrant.

At common law the fieri facias had relation to its teste, and

bound the defendant's goods from that time, so that if the

defendant afterwards sold the goods, though to a bona fide

purchaser for value, they were still liable to be taken in exe-

cution, unless sold in market overt.

To remedy this mischief, the statute 29 Charles II., c. 3, §

16, was passed, of which our statute [Rev., p. 392, § 18,) is

substantially a copy.

This statute did not contain the provision in the twentieth

section of our statute, which protects bona fide purchasers

from the defendant in execution, before actual levy.

Whether, as between two execution creditors, the lien of

the execution attaches upon personal property from the levy,

or from the time of the delivery of the writs to the officer, is

a question which has not been adjudicated in this state.

Under the construction given to the English statute, the

sense in which, and the extent to which, goods are said to be

bound by the delivery of the writ, is that it binds the prop-

erty as against the defendant himself, and all claiming under

him, but it does not so vest the property in the goods as to
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defeat the title acquii'ed by the purchaser at a sale thereof,

made by the sheriff under an execution subsequently deliv-

ered but first levied and executed upon the property.

In Smallcomb v. Cross, 1 Ld. Raym. 251, it was resolved

by all the judges that, if two writs of execution are delivered

to the sheriff the same day, he has not an election to execute

which he pleases, but he must execute that which was first

delivered. But if the sheriff levies goods in execution, by

virtue of the writ last delivered, and makes sale of them, the

property of the goods is bound by the sale.

In Hutchinson v. Johnston, 1 T. R. 729, Ash hurst, Jastice,

says :
" The general principle of law, which has not been

contradicted by any of the cases cited, is that the person

whose writ is first delivered to the sheriff is entitled to pri-

ority, and that the goods of the party are bound by tlie de-

livery of the writ. But the legislature saw the inconvenience

and hardship which would fall upon innocent purchasers if

the vendee of the second writ were liable to be dispossessed

of the goods which he had bona fide bought, and therefore

they guarded against it by the statute." In this case it was

held that the execution first delivered must have priority, al-

though the seizure was first made under the subsequent exe-

cution.

In commenting upon Smallcomb v. Cross, in the case of

Payne v. Dreice, 4l East 523, Lord Ellenborough says :
" The

sense in which, and the extent to which, goods are said to be

bound by the delivery of the
fi. fa., is that it binds the prop-

erty as against the party himself, and all claiming under him,

but does not so vest the property in the goods as to defeat the

effect of a sale made by the sheriff under an execution subse-

quently delivered ;" and approving of the declaration of Lord

Hardwicke that neither before the statute, nor since, is the

property of the goods altered, but continues in the defendant

until execution executed, he declares that where there are

several authorities equally competent to bind the goods of a

party when executed by the proper officer, that they shall be

considered as effectually and for all purposes bound by the
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authority which first actually attaches upon them in point of

execution, and under which an execution shall have been first

executed. Lord Ellenborough admitted that the case of

Hutchinson v. Johnston seemed to be against his view, and

he attempted to distinguish it by saying that, in that case,

both writs were delivered to the same officer, while in the

case before him the writs were delivered to different officers.

The declaration in Hutchinson v. Johnston was not neces-

sarily involved in Payne v. Drew, nor was the question made

which execution would have been entitled to the fruits of the

sale. The case was this : a sequestration issued out of chan-

cery and was not executed for eighteen months, and after

that'time a/. /a. was delivered to the sheriff, under which he

seized the defendant's goods, and then receiving notice of the

sequestration, the sheriff returned the fi.fa. nulla bona. An

action was instituted against the sheriff for a false return,

and the suit was properly maintained.

The English cases sustain the title of the purchaser at the

sale under the execution which is first levied, on the ground

stated by Chief Justice Holt, " that sales made by the sheriff

ought not to be defeated, for if they are, no man will buy

goods levied upon a writ of execution," but there is no case

which my research has found in which it has been held that

the fund arising from the sale must be applied to the writ

last delivered, because it is first levied.

The sale under a fi. fa. was evidently regarded as equiva-

lent to a sale in market overt.

Archbold states the law to be that where two executions are

delivered to the sheriff, and he, contrary to his duty, executes

the second writ first, the sale will be valid, but where he

merely seizes under the second execution, and then, before any

sale is actually made of the defendant's property, seizes under

the first, the first writ shall have priority. 1 ArchbolcTs

Pr.2S6.
, ,^ ^

In Rex V. Welk, 16 East 278, the property was held to be

so far bound by the delivery of the writ that as between sub-

ject and subject the question of priority is determined, but as
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against the crown it is not bound at all so as to defeat an

extent.

In Giles V. Grover 1 CI. & Fin. 72, Justice Patteson, in his

assertion " that Lord Kenyon was mistaken in saying that as

between conflicting executions priority was to be determined

by the order of their delivery to the officer," misapprehended

both Payne v. Drewe and Smallcomb v. Cross, which he cited

in his support, for in neither of those cases was the question

necessarily involved whether the court would appropriate the

proceeds of sale to tiie writ first delivered, or which writ as

between the execution creditors themselves was entitled to

priority in payment. This was one of the cases in which the

Englisii court manifested a strong disi)Osition to maintain the

royal prerogative, and the decision of the case in favor of the

crown has ever since been followed. In the same case (Giles

V. Grover) Justice Alderson cites Hutchinson v. Johnston,

with approbation, and says that Rybot v. Peckham, referred

to in the note to 1 East 731, is an express authority to the

same effect ; he also declares that prior to the statute of frauds,

if a subject's writ of execution had come to the sheriff after

seizure, but before sale, under a writ of a subsequent teste, the

sherifi' would have been justified in executing it before the

other writ under which he had seized, and would have been

liable to an action on the case if he had omitted to do so.

The only question in the case was when a
fi. fa. was so com-

pletely executed as to [)revent an extent from overreaching it,

and Justice Patteson was speaking with reference to such full

and complete execution as would alter the title to property

so as to defeat the operation of an extent.

In Jones v. Atherton, 7 Taunt. 56, it was expressly decided

that though a sheriff make a seizure of goods under a fieri

facias last delivered to him, yet the plaintiff in a
fi. fa. first

delivered is entitled to be first satisfied out of the fruits of

such seizure.

In FieM v. Milburn, 9 3fo. 492, the English cases I have

referred to are cited in support of the declaration that, as be-

tween execution creditors, it is not the date of the execution
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nor its delivery to the officer, but the date of the levy, which

gives priority of lien, and the Court of Appeals of Kentucky,

in Tabb v. Harris, 4 Bibb 29, said that the inference from

these cases was strong that this view was correct. The Eng-

lish cases, however, I think, estabh'sh nothing beyond the

proposition that if the goods are first seized and sold by the

officer under a junior execution, the purchaser will acquire a

good title, and that, unless the goods are actually sold under

the last writ before the first writ is levied, the writ first de-

livered must be first satisfied. So Lord Chief Justice Tindall

understood the cases, in his opinion in Giles v. Grover, 1 CI.

& Fin. 199.

This rule, which was strongly adhered to by the English

courts to protect bona fide purchasers at judicial sales, is not

inconsistent with the right of the plaintiff in the senior writ

to have his debt first satisfied in the distribution of the fruits

of sale.

This view was adopted in New York, where the statute of

Charles II. is re-enacted, in Lambert v. Paulding, 18 Johns.

311. The execution first delivered was held to be entitled to

the proceeds of the sale of chattels made under a subsequent

execution by virtue of which they were first levied upon,

although, as stated in the later case of Marsh v. Lawrence, 4

Coio. 461, this remedy would fail, and the first execution

creditor would be left to his action alone aarainst the sheriff

for negligence, if the money was paid over to the junior

execution creditor l)efore application to the court to make an

appropriation of the proceeds of sale.

The courts in Missouri and Kentucky argued that the

plaintiff who procured the first levy to be made should have

the benefit of his diligence, but the force of that argument is

not apparent when it is considered that the ])laintitf can do

nothing after he has delivered his writ. He should not

suffer from lack of diligence in an officer over whom he

exercises no control.

So far as any expression of opinion has been given in our

own courts on this subject, the inference is strong that the
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writ first delivered is entitled to priority of payment, pro-

vided it is levied before its return.

The law is clearly stated by Justice Drake, in Lloyd v.

Wyokoff, 6 Halst. 218: "A general or special property in

goods is necessary in order to maintain the action of trover.

Does the mere delivery of an execution vest that special prop-

erty, or must there be also a levy for this purpose? The

goods are said to be bound from the delivery of the writ.

But how bound ? Not so as to make a levy unnecessary, but

so as to enable the sheriff, at any time before the return of

the writ, to levy on them to satisfy his writ. By the receipt

of the writ the goods become so far bound as to enable him

by proper diligence to acquire a special property, but it is the

service of the writ by which that special property becomes

vested in him. By the common law tlie goods were bound

from the teste. By the statute, that binding (as far as re-

spects bona Jide purchasers) is delayed until delivery, but

neither before the statute nor since is the property of the

goods altered, but continues in the defendant in execution

until the execution is executed. The lien of the writ will

continue only until the return of the writ."

It is by reason of the peculiar nature of the lien acquired

by the mere delivery of an execution, that it follows that the

sheriff has no such special property until actual levy and in-

ventory as will enable him to maintain trover. The lien ac-

quired by the delivery is inchoate, and becomes perfected by

actual levy. If no levy is made before the return of the

writ, the goods of the defendant are free from its burden,

either iu the hands of a purchaser with notice, or as to subse-

quent execution creditors. But if the levy is made, the lien

dates from the delivery of the writ so as to maintain its rank

against all intermediate encumbrances. Therefore no such

title vests in the sheriff by mere delivery of the writ as will

maintain trover, for it may be that he will not pursue and-

perfect his right by making a levy, but when the levy is duly

made the writ binds the property by the doctrine of relaiiou

from its delivery.
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In Moses v. Thomas, 2 Dutcher 124, the sheriff, holding a

fi. fa., made a levy upon part of the defendant's goods, and

afterwards, before the writ was returnable, levied upon other

goods, and his title to the latter goods was held to be para-

mount to that of an assignee under an assignment made prior

to the second levy. Justice Elmer said, "that no rule of law

forbid the sheriff from seizing part of the goods at one time

and j)art at another. By the common law a fi.fa. bound the

property from its teste. Under our statute it binds the prop-

erty from the time it is delivered to the sheriff; the writ was

delivered to the sheriff long before tiie date of the assignment,

and bound all the property the defendant had at any time

before the return day."

In Clement v. Kaighn, 2 McCarter 47, where the question

was, which of two rival executions should have priority as

against real estate, Chancellor Green, in commenting upon

the tentli section of the act of December 2d, 1742, (1 Nevill

279) wjiich directs that wliere there are sundry writs for tiie

sale of real estate, such priority shall be given as the law gives

in case of executions against personal estate, said, " that then

as now executions bound personal estate from the time of the

delivery thereof to the sheriff."

Judges of such eminent ability and accurate knowledge of

the common law would not have asserted so broadly that the

execution binds from its delivery, if, as between conflicting

executions, no lien is acquired by delivery to the officer.

Chief Justice Hornblower did not so understand the rule,

for in Richards v. Morris Canal and Banking Co., Spenc.

136, where the execution first delivered had been stayed by
rule of court before it was levied, he gave it priority of pay-

ment out of the moneys made under a subsequent writ, saying

that the execution, though not levied, continued to be a lien

upon the pro[)erty until it was sold, and that the lien fol-

lowed the proceeds into the sheriff's hands.

In James v. Burnet, Spenc. 635, Justice Whitehead says,

" the goods of a defendant in execution are bound from the

Vol. xir. t
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delivery of the writ to the sheriff, and continued up to the

time of.the levy."

With such a continuing lien, and the duty resting on the

officer to make the levy, it seems difficult to perceive upon

what rule of construction it can be held that the lien may be

defeated by a junior execution securing the prior levy. The

natural and reasonable interpretation of the language of our

statute is in favor of the earlier writ. Our courts have

uniformly said that the execution binds personalty from the

time of its delivery, and if so, in what way does a subsequent

execution displace that lien ? There is nothing in the lan-

guage of our statute to justify such a result.

The clause at the close of the eighteenth section, which was

not in the statute of Charles II., enforces this view :
" If

two or more writs of execution shall be delivered against the

goods of the same person on the same day, that which was

first delivered shall be first executed and satisfied." This

manifests a clear intention that the lien acquired by delivery

shall prevail between two executions delivered on the same

day, and there is an absence of all indication of a purpose to

apply a different rule as to executions delivered on different

days.

An intention to make the actual levy the test between rival

executions would have been expressed as it was- in the case of

executions issued out of the court of small causes by the six-

ty-sixth section of that act.

This controversy will therefore turn upon the question

whether the same rule applies between an execution in the

sheriff's hands and a tax warrant. Does the delivery of the

tax warrant bind the property if followed by a levy ? If it

does, the tax warrant should, in the distribution of the fund

now in court, be first satisfied.

No question is made as to the title of the purchaser at the

sheriff's sale. The tax collector claims that in the equitable

appropriation of the proceeds of sale, the court must regard

the prior lien of his writ.

The tax warrant is the means provided by law for the col-
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Section of the revenue due to the state, as well as that which

is to be applied to the maintenance of the local government,

and it is reasonable to presume that it was intended that it

should have at least the virtue and efficiency of an execution

by which the claims of an individual are enforced. Giving

it that force, it is not necessary to consider whether it is

within tlie operation of the eighteenth section of the act re-

specting executions, because it was delivered before the rival

execution reached the sheriff's hands. While the doctrine

has been established in this state, that it has not so far suc-

ceeded to all the prerogatives of the British crown, that there

is the same priority of right here, in respect to the payment

of taxes, which existed at common law in favor of the public

treasury, it would be an unfair discrimination against the

state to hold that the writ which the legislature has provided

•to enforce the payment of the duties essential to the support

of its government, shall not have the force and incidents

which belong to the ordinary process provided for the citizen.

The tax warrant, being the execution provided to enforce

the payment of the public revenue, should, in the absence of

any language in the tax law evincing an intention to impair

its efficiency, be accorded the force of an execution in ordinary

cases. This will entitle it to be declared a lien upon the per-

sonal property of the defendant within the city of Rahway

from the time at least of its delivery to the officer, and that

lien having been perfected by a levy according to the com-

mand of the warrant, before the sale under the sheriff's execu-

tion, the public duty should be satisfied before the payment

of the sheriff's execution.

Public policy requires this construction of the law.

If the tax warrant acquires no lien until it is levied, its

usefulness will be greatly impaired, and its purpose in many

cases defeated. In a populous district, where it issues against

a great number of persons, it would require so nmch time to

make a levy in each case that many executions would unavoid-

ably intervene to deprive the public of its revenue.

It would be a race between the tax collector and the vari-
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ous officers to whom executions are delivered, in which the

former would be placed at great disadvantage.

It could not have been the legislative design to create an

agency so feeble for a purpose so vital.

Mr. Burroughs in his work on Taxation (p. 256) says that

whether there be a tax warrant placed in the hands of the

collector or the tax list is merely delivered to him, when it is

in his hands in the mode pointed out by the statutes of the

state, it has all the force of an execution issued from a court

upon a judgment regularly obtained.

In Sheldon v. Van Bushirh, 2 N. Y. 473, it was held that

the collector, under his tax warrant, had the power to sell

which he would have had under an execution, in the absence

of any statutory prohibition.

The liability imposed upon the collector for the taxes

ordered to be made by his warrant, by section twenty-three

of the tax law, {Rev., p. 1144,) shows that the legislature did

not intend to arm the officer with a process which would

leave him impotent to discharge the duty imposed upon hinu

My conclusion is that the tax is entitled to priority in pay-

ment.

FEEDERICK W. PAYNE v. WILLIAM MAHON.

The District Court act, so far as it gives that court jurisdiction exclusive

of other courts, is unconstitutional and void.

On certiorari.

Argued at November Terra, 1878, before Justices Van
Syckel, Knapp and Dixon.

For the plaintiff, H. MoSherry.

For the defendant, T. Ryerson and W. T. Hoffman.
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The opinion of the court was delivered by

Van Syckel, J. An action of debt was brought by

Mahon against Payne before a justice of the peace in Jersey

City, the said Payne at that time residing within the corpo-

rate limits of said city. Judgment was rendered by the jus-

tice in favoi' of the plaintiff below, and the case has been

certified into this court for review.

The question is whether the District Court of Jersey City

has jurisdiction, exclusive of the justice's court, in cases speci-

fied ill the sixth section of the District Court act.

The language of the act is very clear, and can admit of no

other interpretation. The act provides that " District Courts

shall have jurisdiction exclusive of all other courts whatso-

ever, in all cases arismg under this act, where the party de-

fendant resides within the corporate limits of the city wherein

said court or courts shall be established."

The contention that a cause of action does not arise under

the act until suit is brought in the District Court, and that

therefore a suit may be instituted in a justice's court if pro-

cess is first issued out of that court, would, if successful, de-

prive the words "exclusive jurisdiction " of all force, because

if the word " exclusive " was omitted, and the District Court

had only concurrent jurisdiction, it could exclude the justice's

court in any particular case by first issuing its process.

The justice's court is without jurisdiction if the provision

in the District Court act excluding it is a valid law, under

that clause of the constitution of this state which provides

" that every law shall embrace but one object, and that shall

be expressed in the title."

The title of the District Court act is, " An act constituting

District Courts in certain cities in this state."

Section six of the act of 1877, by its terms, gave the Dis-

trict Court jurisdiction exclusive of all other courts of the

state, but was amended in 1878 so as to except the Circuit

Court. It is not necessary to discuss the numerous cases in

which this constitutional provision has been considered and

applied.
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The latest case in this state, {Rader v. Township of Unions

10 Vroom 509,) applies this constitutional limitation on the

legislative power with sufficient severity to render nugator)'-

an attempt, under the title of the act in question, to take

away the jurisdiction of other courts.

In that case it was held that a statute entitled " An act in

relation to streets in Union township, Union county," cannot

embrace a power to lay out parks. The court, in tliat case,

considered the making and control of streets a thing so differ-

ent from the making of parks, tliat a description of one did

not embrace both. Wliile courts are frequently invested with

exclusive jurisdiction over specified subjects, and parks are

sometimes erected where streets are laid out, opened and built

upon, I think it may be said that taking away the jurisdiction

of existing courts is as foreign to the title of tlie District

Court act as the creation of parks is to the title of the road

act.

There is nothing in the title of the act to indicate an inten-

tion to deprive any other court of its jurisdiction, and there-

fore, unless the exclusion of other courts can be comprehended

among the mere incidents of the legislative purpose in estab-

lishing a District Court, this act infringes the constitutional

requirement. A court must be invested with •jurisdiction over

certain subjects as necessarily incident to its creation. Juris-

diction is its life; deprived of jurisdiction, it becomes extinct

and incapable of exercising any function. The fact, declared

by the title, that a District Court is established, clearly indi-

cates that it is to be clothed with a jurisdiction which may be

concurrent with that of pre-existing courts, but it is quite as

manifest that no one would, under such a title, suspect a pur-

pose on the part of the lawmaker to abolish other courts.

Under an act entitled " An act to give B a pension," one

might as well expect to find a clause depriving C of a pension

betbre granted.

Power to take away the jurisdiction of a court is practically

the power to abolish it. If the power existed under the title

in question to exclude the justice's court, there was nothing
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except other constitutional restraints to prevent the legislature

in this act from depriving all other courts in the state of their

entire jurisdiction by vesting jurisdiction over every subject

mutter in the District Court, and thus overthrowing our exist-

ing judicial system. Such an attempt would have been a

more conspicuous violation of fundamental law, but it would

differ from the action taken in this case in degree only, not in

principle.

To vest jurisdiction in a District Court is one thing ; to take

away the jurisdiction of the justice's court, or the Court of

Common Pleas, is an entirely different thing, having no neces-

sary or presumable connection with it.

From the title of this act, who could tell which of our

courts was to have its power diminished ?

If, under this title, the jurisdiction of a justice's court can

be excluded, under an act entitled " A supplement to the Dis-

trict Court act," some other court could be shorn of its juris-

diction, and, in turn, under an act entitled " A supplement to

the act constituting courts for the trial of small causes," the

District Court and the Court of Common Pleas could be de-

prived of their power. Such a purpose could not be more

effectually concealed than under such a title.

But it must be held here, as it was in the case cited, that

the entire act is not a nullity. The illegal provision is separ-

able from the body of the act. The creation of the court,

with the provisions defining the subject matters of its juris-

diction, was a legal exercise of the legislative will, and has

the force of law ; it is only the attempt to overthrow or cir-

cumscribe the power of courts not referred to in the title

which must fail.

The justice's court had jurisdiction of the case certified

here, and the judgment should therefore be affirmed, with

costs.
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STATE, EX EEL. JAMES C. BOLTON, v. PETER P. GOOD.

At an election for city officers, held in Plainfield, in December, 1878,

the relator received twenty-six votes out of a poll of over eight

hundred. The relator claims that there was a vacancy in the office

of city judge, and tliat therefore he was duly elected, having received

twenty-six of the twenty-nine votes cast for that office. There is a

dispute as to whether the term of the incumbent, Good, had expired.

A number of voters, including the officers of election, testify that they

did not know that such an officer was voted for until the polls had

closed and the votes were counted. Held—that votes cast in such a

manner can confer no title to the office, and cannot entitle the relator

to the interposition of this court in his attempt to obtain possession

of it, or to displace the incumbent.

On application for leave to file an information in the nature

of a quo warranto.

Argued at February Term, 1879, before Justices Van
Syckel, Knapp and Dixon.

For the relator, F. Bergen.

For the defendant, Suydam & Jackson.

The opinion of the court was delivered by

Van Syckel, J. The questions to be disposed of in this

case arise upon an application by James C. Bolton for leave

to file an information in the nature of a quo warranto, to try

the right of Peter P. Good to the office of city judge of the

city of Plainfield.

The relator claims, in the first place, that Good is not enti-

tled to hold the office of city judge, because he has never been

commissioned by the governor.

Our state constitution (art. VII., § 2, pi. 10,) provides that

all civil officers, elected or appointed pursuant to the provision

of this constitution, shall be commissioned by the governor

;
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and by placiturn eleven the term of office of all officers elected

or appointed pursuant to the provisions of this constitution,

except when otherwise directed, shall commence on the day

of the date of their respective commissions.

The defendant denies the rio-ht of the relator to challenare

his title.

The granting of leave to file an information at the instance

of a private relator, having no claim to the office, rests in the

sound discretion of the court, even where a good objection to

the title of tiie person whose right is called in question is

shown. State, ex rel. Mitchell, v. Tolan, 4 Vroom 195.

To meet this difficulty, the relator sets up that Good's term

of office expired in December, 1877 ; that no election for his

successor was held until December, 1878; and that, at an

election then held, the relator was duly elected for the term of

three years.

By the provisions of the city charter, the term of office of

the city judge is three years. In December, 1873, at the first

election held for this office, Mr. Ackerraan was elected for the

term of three years. In September, 1874, Ackerman re-

signed, and, by virtue of the tentli section of the charter,

Peter P. Good was appointed by the common council to fill

the office until the then next annual election in December,

1874.

At the election in December, 1874, Good was elected, as he

supposed, and as the common council supposed, for tiie unex-

pired term of Ackerman, which would have ended in Decem-

ber, 1876.

At the election in December, 1876, Good was again a can-

didate, and was elected for the term of three years, under

which election he now claims the right to hold tlie office.

The relator insists that, in December, 1874, Good was

elected for a full term, ending December, 1877, and that,

consequently, the election in December, 1876, was a nullity,

and that there has been a vacancy in tlie office from Decem-

ber, 1877, until December, 1878, at which latter date the

relator claims that he was dulv elected.
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There was no resignation by Good prior to his election in

December, 1876, and if there had been, there was no accept-

ance of it by competent authority. State v. Ferguson, 2 Vroom

107.

In People v. Coutant, 11 Wend. 511, the question was

whether Coutant was entitled to hold the office of register.

He was in fact elected for the term of three years, but sup-

posing he was elected only for an unexpired term, he was re-

elected during the term of three years. The Court of Errors

of New York held the re-election during the term for which

he was entitled to hold under his first election, to be void.

That a different rule might lead to abuse ls manifest, for if

his candidacy at the new election could be treated as a resig-

nation, and his election by the people as an acceptance of it,

he might seek what he deemed to be a favorable time for re-

election, and if he failed he might deny that he had author-

ized the use of his name, or that he was bound by any sup-

posed resignation. He would thus have tlie chance of unfairly

lengthening his tenure of office.

But if it is conceded that Good's official term expired in

December, 1877, the question remains whether the relator

has shown any such title to the office as will induce this court

to entertain his application.

The second section of the city charter requires that the

annual election in and for said city shall be held on the first

Tuesday in December of each and every year, and at such

place or places as the common council shall direct or appoint,

of which time and place or places the clerk of said city shall

cause public notice to be given by advertisement, to be set up

in at least five public places in said city, and published in two

newspapers, at least ten days previous to the date of such

election.

The notice given of the election in December, 1878, at

which the relator claims he was elected, was that the annual

charter election would be held on Tuesday, December 3d,

1878, for the election of a mayor, members of council, one

assessor, one collector, one treasurer, two chosen freeholders,
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two constables, two justices of the peace, one clerk and three

judges of election for each district, and three commissioners

of appeal.
.

No intimation was given in the notice that an election would

be held for city judge, and the evidence shows very clearly

that those who voted tliat day were not aware that such an

officer was to be elected. Out of a poll of over eight hundred

votes, only twenty-nine were cast for city judge, of which

Bolton, the relator, received twenty-six. His name had been

printed on a separate slip, and pasted on the regular printed

ticket. Even the judge of election and the clerk, testify that

tliey did not know that the relator or anyone else was running

that day for city judge until the votes were being counted.

The election officers properly refused to make any regular

return of these votes. Votes cast in such a manner can con-

fer no title to the office, and cannot entitle the relator to the

interposition of this court in hLs attempt to obtain possession

of it, or to displace the incumbent.

The application should be refused, with costs.

STATE, PIERSON, COLLECTOR OF ESSEX COUNTY, PROSE-

CUTOR, V. WILLIAMS, COLLECTOR OF ORANGE.

1 Under the supplement to the Essex public road board act, approved

April 4th, 1872, Orange may be required to pay its quota of the cost

of the public improvement before the entire work is completed.
_

2 The cost and expense of the work must be raised and paid by the city

of Orange to the county before the road board can certify the amount

to the city board of assessments, as a foundation for making the assess-

ment upon the lands benefited.

On rule to show cause for mandamus.

Argued at February Term, 1879, before Justices Van

Syckel, Knapp and Dixon.



300 NEW JERSEY SUPREME COURT.
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For the relator, J. W. Taylor.

For the defendant, J. L. Blake.

The opinion of the court was delivered by

Van Syckel, J. By a supplement to the Essex public

road board act, approved April 4th, 1872, [Parrvph. L., p.

1269, § 1,) the said road board was empowered to macada-

mize, according to the Telford process, the carriage way of

Park avenue, from the Newark city line to the summit of the

first mountain, the cost thereof, including all expenses con-

nected therewith, to be assessed and paid in the same manner

iis provided in said road board act in respect to the laying

out, opening and constructing of the said avenue, provided,

however, that such part of said costs and expenses as shall be

raised and paid in the city of Orange, shall be certified by

said board unto the board of assessments of said city, and

shall thereupon be assessed and collected, and shall be a lien

upon lands and real estate in the same manner as assessments

for laying out and opening streets in said city are or shall be

made.

The mode of raising money to pay for the costs of laying

out, opening and constructing avenues is prescribed by tiie

seventh section of the supplement of February 16th, 1870,

{Pamph. L., p. 181,) as follows :

" The money necessary to pay the costs and expenses of

executing this act, and of the laying out, opening and con-

structing the said avenues, and also the amounts of rebates

allowed upon assessments for benefits, as hereinafter provided,

together witli the interest on said several moneys, shall be

paid in ten annual instalments, one-half tliereof by the county

of Essex, to be raised by county tax in the same manner as

other county taxes are raised in said county, and the other

half by the several cities, towns and townships in or through

which the several avenues pass, to be levied and collected by

the same officers, in the same manner and at the same time

that the other city, town and township taxes are levied and



JUNE TERM, 1879. 301

State, Pierson, pros., v. Williams.

collected ; but the officers so collecting said moneys shall pay

the same to the county collector under the same provisions

and regulations as county moneys are now paid by them to

the county collector."

That part of Park avenue within the limits of Orange has

been macadamized, but the work has not been completed

through the entire length of the avenue. The amount due

from Orange to the county of E.ssex, for its proportion of the

cost of this work, is the .sum of $2966.75, which the collector

of Orange refuses to pay to the county collector. A man-

damus is applied for to compel the payment to be made.

This application is resisted on two grounds : First. That

the improvement has not been completed, and that Orange

should not be required to pay its quota until it receives the

benefit which will flow from the entire work. Second. That

if tlie work is done so far as to make Orange liable for its

share of the cost, it must be assessed upon and collected out

of the lands and real estate benefited in Orange, according to

section one of the act of April 4th, 1872, above recited.

By the act last mentioned the scheme provided for raising

the money to pay for the cost of macadamizing was the same

as that which existed at the time of the passage of that act in

respect to laying out, opening and constructing avenues.

The seventh section of the supplement of February 16th,

1870, makes Orange liable for one-half the costs of this work,

to be as.sessed and collected as other city, town and town.ship

tiixes are levied and collected, and to be paid over to the

county collector of Essex, according to the requirement of the

general tax laws of the state.

The first objection made by the defendant to granting the

relief asked for, is met by a supplement to the road board act,

approved March 17th, 1870, {Pamph. L., p. 714, § 3,) which

provides that " it shall be lawful for the said board to lay out

and construct said avenues, or any of them, in sections of so

much of said avenues, or any of them, as is embraced in any

city, town or township; and any of said sections may, in the

discretion of the board, be first laid out and constructed, and
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the damages for land and property taken therefor may be

appraised, and the benefits assessed and collected in pursuance

of the said supplement before the residue of any of the said

avenues shall be constructed or worked."

This provision for assessing in sections for the work of lay-

ing out and constructing avenues, having been in force at the

time of the passage of the supplement of April 4th, 1872,

applies under the language used in the latter act to the cost

of macadamizing, the expense of which is to be assessed and

paid in the same manner as provided by law in respect to

laying out and opening. The manner includes tlie stages of

the work at which the a&sessment may be made as well as the

proportion in which the burden shall be distributed.

A portion of the work of macadamizing having been com-

pleted, the road board, in the exercise of its discretion, had

the right to call upon Orange for its share of the cost.

The second objection is equally untenable.

The seventh section of the act of February 16th, 1870,

establishes the right of the county to call upon the collector

of Orange for the sum in arrear, and it must be assessed as

therein provided, and paid over to the county collector. The

county is not obliged to resort to the lands benefited by the

public undertaking; with them it has no concern, and no

machinery has been provided by the road board act for en-

forcing any such claim on the part of the county against indi-

vidual land owners.

The proviso in the first section of the supplement of April

4th, 1872, in nowise limits or impairs the duty imposed upon

Orange to pay its quota to the county'. The object of that

proviso is simply to furnish a mode by which Orange may ])e

reimbursed the sums which shall be advanced to the county.

The language is clear to express this intention

—

" provided,

however, that such part of said cost and expenses as shall be

raised and paid in the city of Orange, shall be certified by said

road board unto the board of assessments of said city, and

shall thereupon be assessed and collected, and shall be a lien

upon lands and real estate in the same manner as assessments
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for laying out and opening streets in said city are or shall be

""

The cost and expense must be raised and paid by the city

to the county before the road board can certify the amount to

the city board of assessments, as a foundation for makmg the

assessment upon the lands benefited. When the city succeeds

in collecting these expenses out of the lands, the sums so made

will be held in the city treasury in case of subsequent tax

levies.

The mandamus should issue.

DANIEL P. SMOCK ET AL. v. PETEK C. VANDEEVEER ET AL.

Surveyors of the highways may be appointed to make an alteration in a

road within one year after the road has been laid out.

On certiorari. In matter of road.

Argued at February Term, 1879, before Justices Van

Syckel, Knapp and Dixon.

For the plaintiffs, /. J. Ely.

For the defendants, C. Rohhi'm.

The opinion of the court was delivered by

Van Syckel, J. On the 9th day of November, 1877, a

public road was laid out by the surveyors of the highways in

the township of Marlboro, in the county of Monmouth. No

application having been made for freeholders to review the

action of the surveyors, the return of the surveyors was duly

recorded. _ „ ^
On the 28th day of May, 1878, the Court of Common

Pleas of the county of Monmouth, on the application of the
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defendants in certiorari, appointed surveyors of the highways

to make an alteration in the road so laid out, by vacating a

portion of it, and relaying it over another route, ending about

eleven chains north of the terminus of the part vacated.

This certiorari is prosecuted for the purpose of setting aside

the proceedings for the alteration, on the ground that they

were had within one year after the appointment of surveyors

to lay out the original road.

The case Matter of Highumy, Penn. 665, is relied upon by

the relators, but the road law has been materially changed

since that case was decided.

The act entitled " An act relative to the laying out, vacat-

ing and altering of roads," passed June 1st, 1799, {Paierson's

L. 387,) made no provision for the appointment of freehold-

ers to review the action of the surveyors. The return was

final as to the necessity for the road, and was subject to be set

aside by the court only, for irregularity or illegality in the

proceedings of the surveyors.

Section eleven of that act provided as follows :
" That it

shall not be lawful for any court to appoint surveyors of the

highways to lay out, vacate or alter any road oftener than

once in the course of the same year, except where the return

of said surveyors shall have been set aside for irregularity or

illegality of procedure."

To this act a supplement was passed in 1 807, {Pamph. L.,

p. 70,) providing for the appointment of freeholders, and if

they should certify that the road was necessjyy, such certifi-

cate should be binding; but if they found it unnecessary,

then the road was to be vacated, and could not be again

applied for under the terra of one year.

This was the condition of the law at the time of the deci-

sion in Pennington. The court there adopted the only con-

struction of which the act was susceptible.

On the 22d of February, 1811, an act concerning roads

was passed, {Bloomfield's L., p. 238,) providing for the ap-

pointment of surveyors to lay out, for the filing of a caveat,
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and for freeholders to review, in language substantially like

that used in the law now in force.

This act repealed the act of 1799, and the supplement of

1807, without re-enacting the eleventh section of the earlier act.

The act of February 9th, 1818, {Pamph. L., p. 26,) re-

pealed the act of February 22d, 1811, but made no change

in the law, so far as respects the question now involved.

Neither the act of 1811, the act of 1818, or the act of 1846,

(Nix. Dig. 822,) prohibits a second appointment of surveyors

within the year where the surveyors first appointed fail to

certify that the road applied for is necessary. No such pro-

hibition has existed in our statutes since the repeal of the act

of 1799, until the passage of the act of 1875. Pumph. L.,

p. 64; Rev., p. 1013.

Nor has there, since the repeal of the act of 1799, been any

denial of the right to make application for surveyors for the

purpose of vacating a road laid within a year, unless it is con-

tained, by implication, in section eight of the road act. Rev.,

p. 996.

Whether the method for relief given by that section to one

who feels aggrieved by the laying out, vacating or altering of

a road excludes every other mode, except by application for

freeholders, need not now be determined.

Conceding to section eight the exclusive f )rce which is

claimed for it, two contingencies are provided for in which a

second application for surveyors cannot be made within the

year : First. Where surveyors refuse to lay the road. Second.

Where the surveyors lay out the road.

In the case now under review the defendants did not apply

below for surveyors to vacate the road which had been laid.

The application was for an alteration of tiie road, which in-

volved the vacation of only part of it. This object could not

have been accomplished by filing a caveat and applying for

freeholders. The freeholders would have had power to vacate

])art of the road, but could not have laid out the portion

necessary to make the desired alteration. Reid v. Inhabitants

of Wall, 5 Vroom 275.

Vol. XII. u
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The eighth section of the road act furnishes no mode of

making an alteration in a road which has been laid out, and

cannot therefore, by implication, exclude the only other method

in which such alteration can be effected.

There is nothing in the road act which indicates an inten-

tion on the part of the legislature to prohibit an alteration of

a road within one year after it has been laid out.

Tlie question whether the road should be altered is a new

subject matter, which could not have been considered by the

surveyors first appointed, nor by freeholders appointed to

review their proceedings, and there is nothing in the spirit or

policy of the law which requires the public or the parties con-

cerned to delay their application for a year.

The writ should be dismissed, with costs.

STATE, GEORGE HILDRETH ET UX., PROSECUTORS, v.

MARGARET A. CAMP.

1. At common law the husband is liable for the wife's torts committed

during coverture, and the action is brought against both husband and

wife. If the tort is done by the wife in the company of the husband,

the law presumes coercion on his part, which excuses her from lia-

bility, but such presumption may be rebutted by proof. The presence

and command of the husband must concur to justify the exemption of

the wife from resi>onsibility.

2. The evidence which was offered on the trial below is not here, and it

may be that there was proof that the wife acted without the command

of her husband. No error, therefore, is manifest in this respect.

3. To constitute forcible entry and detainer, the entry must be unlawful

and forcible, or with threats. i

On certiorari to remove conviction for forcible entry and

detainer.

Aigued at February Term, 1879, before Justices Van
Syckel, Knapp and Dixox.
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For the plaintiffs W. E. Potter.

For the defendant, /. B. Hoffman.

The opinion of the court was delivered by

Van Syckel, J. The relators were convicted of forcible

entry and detainer before the mayor of the city of Cape May,

and have prosecuted their writ in this case to set aside the

conviction for alleged errors in the proceedings and judgment

below.

The first reason for reversal which will be considered is,

that the wife of the relator is presumed to have acted under

his coercion, and that, therefore, the suit can be maintained

against the husband only.

At common law the husband is liable for the wife's torts

committed during coverture, and the action is brought against

both husband and wife. Head v. Briscoe et ux., 5 C. & P. 484.

If the tort is done by the wife in the company of the hus-

band, the law presumes coercion on his part, or his direction

to the wife, which excuses her from liability, but such pre-

sumption is not conclusive, and may be rebutted by proof.

The presence and command of the husband must concur to

justify the exemption of the wife from responsibility. An
offence by his direction but not in his presence, or in his

presence but not by his direction, is not within the rule which

gives immunity to her. 2 Kent 150; Keyworth v. Hill, 3 B.

& Aid. 685; Wagener v. Bill, 19 Barb. 321 ; Commonwealth

V. Lewis, 1 Mete. 151 ; Cassin v. Delaney, 38 N. Y. 178.

The evidence which was offered on the trial below is not

here, and it may be that there was proof that the wife acted

without the command of her husband. No error, therefore,

is manifest in this respect.

A furtiier reason relied upon is that the complaint is de-

fective in failing to allege that the entry was with violence

or threats, or that it was an unlawful entry.

The complaint charges that George Hildreth and Sarah, his

wife, on the 11th day of November, 1878, entered the raes-
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suage and dwelling-house of the said Margaret A. Camp, and

with force and strong hand now detain and hold the posses-

sion of the said messuage, whereof the said Margaret is seized

of an estate of inheritance not yet ended.

To constitute forcible entry and detainer, the entry must be

unlawful and forcible, or with threats.

In Butts V. Voorhees, 1 Green 13, Chief Justice Ewing says

that forcible entry and detainer must be accompanied with

some circumstance of actual force or terror, in addition to the

requisite to constitute an ordinary trespass by mere entry on

land.

In Mason v. Poivell, 9 Vroom 576, the conviction was sus-

tained, where the entry was by the forcible breaking into a

house, in the peaceable possession of another, in the temporary

absence of the possessor, but it clearly recognizes the rule that

force in making the entry is essential to constitute the offence.

In the complaint in the case before us there is no averment

that the entry was unlawful or forcible, or with threats.

But if the complaint had sufficiently set forth the injury

complained of, there was no evidence to support either a con-

viction of forcible entry and detainer, or a conviction of forci-

ble detainer.

In obedience to a rule of this court upon the mayor to cer-

tify whether, on the trial of the cause before him, any evi-

dence was adduced of threats or other force of the defendants

in the premises, his certificate sets forth that it was in evidence

on the part of the complainant, and not contradicted by the

defendants, " that in the absence of the complainant the de-

fendants took possession of said house and premises ; that the

complainant, on her return, found the house occupied by the

defendants, and made demand for possession thereof, and with

words and actions was refused possession."

The entry, so far as appears, may have been without force,

and the detainer may be unaccompanied by either force or

threats. The defendants refused possession with words and

actions ; the words may have been a simple refusal to go out,
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and the actions may have been nothing more than quietly

remaining.

The conviction below was, therefore, unlawful, and the

proceedings before the mayor must be set aside, with costs.

JAMES L. WANDLING v. J. BOWMAN THOMPSON.

Preference in payment will be given to a junior judgment creditor over

an earlier judgment obtained without consideration, or for the purpose

of defrauding creditors.

On rule to show cause. On application of Van Nostrand

& Co. to be paid certain moneys paid into court.

Argued at February Terra, 1879, before Justices Vax
Syckel, Knapp and Dixon.

For the rule, 0. Jeffrey.

Contra, L. DeWitt Taylor.

The opinion of the court was delivered by

Knapp, J. Under an execution issued upon the above-

stated judgment, lands of the defendant were sold, and the

proceeds of the sale, amounting to ^300, were, upon order of

the court, paid into the clerk's hands. The order upon the

sheriif w^as made at the instance of H. D. Van Nostrand &
Co., who had, after the entry of the plaintiff's judgment, and

before sale made, recovered a judgment against the defendant.

These judgment creditors contest for priority of payment from

this fund, the applying creditors claiming that the earlier

judgment should be postponed until theirs shall be satisfied

out of this money. They impeach its validity, on the ground

that, as to the larger and unpaid portion of the judgment, it

was without consideration, and was intended to delay and
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defraud creditors. The manner of procuring the judgment

was, as they aver, a designed evasion of tlie law regulating

judgments by confession, requiring an affidavit of the true

consideration and bona fides of the claim.

The plaintiff in the ca.se was authorized by cognovit to sign

judgment against the defendant. This differs from a warrant

of attorney to confess judgment, in that the latter precedes the

action, and authorizes, by writing under seal, another for the

debtor, to appear to any suit to be brought by the creditor^

and confess the action. The former is used where, after suit

brought, the defendant, unable or unwilling to venture a de-

fence, consents in writing that the plaintiff have his judg-

ment. And where a defendant is brought into court by usual

service of process, he may waive any time allowed him ijy

law, confess the plaintiff's claim, and the judgment will be

valid in the absence of fraud. No affidavit will, in such case,

be required of the plaintiff. Stewart v. Walters, 9 Vroom 274,.

and cases cited.

To such a case the provisions of the act regulating confes-

sions ofjudgment on bonds with warrants of attorney, and by

the personal appearance of the defendant in open court, re-

quiring an affidavit, will not apply. But this act is in fur-

therance of the general policy of the law for the suppression

of fraud and the protection of creditors from dishonest de-

vices, and forms of law should afford no shelter for fraudu-

lent practices. If the judgment of the plaintiff is without

consideration as to the whole amount, or to the part of it

remaining unsatisfied, or Avas devised as a scheme to hinder

or defraud creditors, it cannot stand against the claim of the

applying judgment creditors. Freem. on Judgments, § 334.

The defendant, at the time the first judgment w^as obtained,

was in debt and insolvent. By an arrangement between the

plaintiff and the defendant, they met at the office of an attor-

ney on the 21st of July, 1877. A promissory note for

about §2000, nearly two-thirds of the amount of the judg-

ment, payable on demand, and dated the 20th of July, was

given by the defendant to the plaintiff. The summons was
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drawn returnable on the 21st, antedated two days; as I think

fairly inferable from the testimony, service was acknowledged

by the defendant ; tiie declaration, cognovit, order for judg-

ment, and execution were all drawn on that day, and sent to

the office for filing, entry and recording. The plaintiff was

the particular friend of the defendant, and related to him.

He was a young man of small means, so far as can be

gathered from his testimony; and although he was examined

at great length as to the consideration upon whicii iiis judg-

ment was founded, it would be a difficult task to find, with

any approach to certainty, evidence of a claim beyond $400

or $600. He is without accounts or memoranda, and has no

memory of dates or amounts of his alleged loans of money.

His own testimony is suggestive of good reason why his judg-

ment was not taken in a form requiring an affidavit of the

true consideration.

He has received already $1300 on his judgment, and I am
induced by the evidence to believe that sum to be more than

was ever due to him from the defendant. What nominally

remains due on the judgment has no foundation in any valid

claim, and I am persuaded that the judgment in its inception

was designed as a cover for the defendant.

The method of obtaining this judgment ought not to be

approved. The defendant was not brought into court by

force of the process. It is a deceptive form and show. If

he was in court at all, he came voluntarily there to confess a

judgment, by arrangement between the parties, and whatever

the appearances may be, their real purpose was such that the

law, in order to the successful accomplishment of that pur-

pose, demanded of the plaintiff to disclose, on oath, the true

ground of his claim, and negative all fraudulent intent. If

a judgment can, by arrangement of parties, be put upon

record as this was, and be held valid, without the affidavit

made requisite in the law regulating confession of judgments,

so facile a method will be furnished for the evasion of that

law, that there would seem to l)e little necessity longer to

encumber the statute book with it.
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For either of the grounds stated I am of opinion that the

Wandling judgment should stand postponed in payment out

of the fund in court until the judgment of the contestants be

satisfied.

JEREMIAH TOWNSEND v. THE TRUSTEES OF SCHOOL DIS-

TRICT No. 12, IN THE COUNTY OF ESSEX.

1. The employment of teachers by school corporations is an act judicial

in its character, and should be done at a meeting of the trustees, of

which all should have notice, and have opportunity to participate in.

2. Office of trustee is not vacated by an unaccepted resignation.

3. District Courts have not jurisdiction in actions against municipal cor-

porations.

On ceriiorari to Essex Common Pleas.

Argued at February Term, 1879, before Justices Van
Syckel, Knapp and Dixox.

For the plaiutiflp, S. Kalisch.

For the defendant, /. L. Munn.

The opinion of the court was delivered by

Knapp, J. This action was brought by the plaintiff in

certiorari in the Second District Court of the city of Newark,

to recover three months' salary as a school teacher, at the rate

of $60 per month, under a contract dated August 21st, 1877,

alleged to have been made by the defendant. By the terms

of this writing the plaintiff was employed to teach the public

school of said district for the period of ten months, commenc-

ing on the 1st day of September, 1877, for the compensation

above mentioned, to be paid monthly. No services were

actually rendered by the plaintiff under this contract, but for

the period of three months he held and tendered' himself to
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the defendants as ready to perform the services according to

the contract. Judgment was rendered for the plaintiif for the

sum of $180 in that court, which judgment, in the Court of

Common Pleas of the county of Essex, on appeal, was re-

versed, and judgment of non-suit ordered. The writ of cer-

tiorari brings up that judgment for review.

It appears in the case that the contract was on behalf of the

school corporation, signed by two of the three trustees thereof,

the other taking no part in the transaction, and, so far as

appears, was entirely ignorant of it. It was not acted upon

at any meeting of the board of trustees, as none was called for

that purpose. The contract was drawn by the plaintiff", and

the names of the signing trustees obtained separately by him
;

it was never presented to the other for his signature or ap-

proval. Under this state of facts the Court of Common Pleas

non-suited the plaintiff", holding that a corporate act was neces-

sary in the employment of a teacher, and that the contract

sued on was not a corporate act. The correctness of this

judgment of the Common Pleas is the matter for review.

By section thirty-eight of the school law, {Rev., j[>. 1076,)

the trustees of every school district are created a body corpor-

ate by a designated name, and as such are capable of suing

and being sued, purchasing, holding and conveying real and

personal estate for the use and benefit of the schools of their

district; and may have a corporate seal. The thirty-ninth

section empowers the board of trustees of any school district,

among other things, to employ and dismiss teachers, and to

fix, alter and order paid their salaries and compensation.

The duty of these trustees, in the selection of teachers, was

not ministerial merely ; they were obliged to examine into the

qualifications of teachers, and to exercise judgment and dis-

cretion in their selection ; it was the performance of an im-

portant public duty, in the execution of which conference and

comparison of judgments were necessary in reaching proper

results. It was an act judicial in its nature, and the general

rule governing such bodies so acting is, unless special provi-

sion of law is otherwise made, that all must meet, or have
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notice to meet, when official action is intended. Mai'tin v.

Lemon, 26 Conn. 192; Grant on Corp. 156; 8tate v. Fergu-

son, 2 Vroom 124.

In Charles v. City of Hoboken, 3 Dutcher 205, it is stated,

as a general rule, that where a number of persons are

appointed to act judicially, they must all confer, though a

majority may decide. Dillon on Mun. Corp., § 221. It was

clearly not the intention of the legislature in the school law,

to confer upon the individual members constituting the board

of trustees the power of acting separately in the selection and

appointment of teachers. The intention was to have them

act and confer together; the result of their combined judg-

ment, or of the majority of them, constituting a single act. In

this case there was no conference between the members of the

corporation, neither was there the entire concurrence of all.

One of them had no opportunity aiforded him of expressing

any judgment on the matter. Nothing appears upon the

minutes kept of the proceedings of these trustees of the fact

of the plaintiff's appointment. So loose a method of appoint-

ing and contracting with teachers must, if practiced, result in

great confusion, and be detrimental to public interests. The

appointment should be made by a majority of the members

convened for the purpose, and with notice to all the members

of the meeting, that they may be present and participate.

The contract may either be in writing or parol, but in either

case it is the contract of the corporation, and not of the indi-

vidual members. The plaintiff seeks to break the force of

this objection, by the fact which appears in the case, that

before any action was taken by the members of the board who

signed this writing, the other member had tendered his resig-

nation to the county superintendent, and had declared the

purpose to participate no further in performing the duties of

his office. But if his office had become vacant upon tender-

ing his resignation, the fact still exists that those who remained

in office acted without legal conference in making this con-

tract. It is an error to supi)ose that the mere tender of resigna-

tion vacated the office. One holding a public office of this
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character cannot lay it down at his mere pleasure ; an accept-

ance by the county superintendent of the resignation tendered

was necessary to that result. State v. Ferguson, 2 Vroom 122.

No such acceptance had taken place, and it was his right, as

well as his duty, to have taken part in this action, and he

should have received notice.

The question is raised whether the District Court had juris-

diction of this action, it being against a corporation public in

character. It has been decided in this state that an action

will not lie in the justice's court against a municipal corpora-

tion because of the absence of legal power to serve its process

on the defendant. Mayor, &c., v. Norton, 9 Vroom 88 ; D.,

L. & W. R. R. Co. v. Dition, 7 Vroom 361 ; Inhabitants of

Princeton v. Mount, 5 Dutcher 299.

It is true, in the case of Apgar v. School District No. 4, 5

Vroom 309, as well as in Sprout v. Smith, 11 Vroom 314, there

may appear to be an implied recognition of the right to sue a

school corporation in a justice's court, but, in the former case,

the fact of suit having been brought and judgment recovered

in a justice's court, merely arose as an incident in the history

of the cause, the proceeding being for mandamus, to compel

payment of money to a teacher out of a fund devoted to that

purpose ; while, in the other case, the suit was brought against

the individual trustees. One sentence in the opinion of Jus-

tice Dalriiuple would seem to indicate his view to be, that a

suit in a justice's court could not be maintained against such

corporation. Now, it seems to me that the same legal diffi-

culties which stand in the way of a suit in a justice's court are

to be found in the District Court act ; the provisions for serv-

ing summons on corporations in that act being identical with

those of the seventy-sixth section of the small cause act.

Rev., p. 1304, § 23.

I am therefore of the opinion that under the adjudications

in this state, the District Court had not jurisdiction of this

action. No distinction is to be made between municipal cor-

porations generally and the quasi corporations controlling

schools, in. that respect. The provisions for service of process
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on corporations found in tlie two acts named, are as inappli-

cable to the one as the other.

The Court of Common Pleas was right in its judgment

non-suiting the plaintiff, upon either of the grounds stated,

and should be affirmed.

EMIL GABLER v. CITY OF ELIZABETH.

1. Service of a copy of an execution against a municipal corporation

upon the collector or treasurer, under the ninth section of the act

respecting executions, must be made by the sheriff or officer author-

ized to serve legal process.

2. A bailiff, with only a verbal appointment, is not such authorized

officer.

On rule to show cause for mandamus.

Argued at February Term, 1879, before Justices Van
Syckel. Knapp and Dixon.

For the plaintiff, W. J. Magie.

For the defendant, R. E. Chetwood and B. Williamson.

The opinion of the court was delivered by

Knapp, J. Judgment was recovered against the city of

Elizabeth at the suit of Emil Gabler, and a fi. fa. issued

thereon, returnable at the February Term, 1879. The writ

came to the hands of the sheriff of Union county on the 31st

of January, 1879, three days after its teste. The sheriff find-

ing no i)roperty of the city to satisfy the debt, a copy of the

execution, or Avhat purported to be such, was delivered to the

city treasurer on the 1st day of February following, and

another to the comptroller on the 3d of the same month. No
payment has been made upon the execution by the treasurer
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of the city, although it is alleged that since that timt- money

belono-inw to said city has come to his hands as such treasurer,

sufficient to satisfy the execution. Because of such neglect

to pay, the plaintiff asks that the treasurer be attached for his

neglect, or that a writ of mandamus issue to compel payment.

The city, in showing cause against granting either applica-

tion, first denies that a copy of the execution was served upon

the treasurer in the manner directed by law. The ninth sec-

tion of the act respecting executions [Rev., p. 391,) provides

that where there shall be no property Ijelonging to the city

whereon to levy, sufficient to satisfy an execution against it,

" then the officer authorized to execute said process shall serve

a copy of the same on the collector of said city, who is hereby

required to pay," &c.

The sheriff of the county, or one of his lawfully authorized

under-officers, alone has power to execute the writ of fieri

facias issued out of this court. The service of the copy in

cases within the section referred to, is in the orderly execution

of the process.

In the case in hand, service was not made by the sheriff,

or any under-sheriff, nor by a servant or bailiff holding any

written authorization from the sheriff to serve the particular

writ, but the writ was delivered to a person clothed with no

official authority other than the verbal direction or request of

the sheriff to execute it by giving one copy to the treasurer of

the city and another to the comptroller, and that person, in

the absence of the sheriff, served the copies.

This was not proper execution of the writ, unless parol

authority was sufficient and effective to clothe the agent with

the sheriff's official power with res[)ect to this execution.

Whatever diversity of opinion might heretofore have ex-

isted concerning the power of a sheriff to delegate to his

bailiff or servant, by mere words, his authority to serve and

execute process, since the decision of the Court of Appeals in

the case of Meyer v. Patterson, 1 Steio. 240, that question in

this state is settled against the right to confer such power by

p^t-ol.
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I do not think it of slight consequence how the copy shall

come to the collector or treasurer. His knowledge of the

issuance of the writ would not be sufficient to justify him in

making payment. Finding or procuring a copy at his own
instance would not be pretended as justifying a departure

from the charter requirement of a warrant from the mayor

and comptroller before paying out the money of the city. A
copy delivered to him by an unauthorized stranger would

afford him no better ground for dispensing with the usual

warrant.

Where an execution has been issued against the city, and

property liable to execution is not found to satisfy it, under

said ninth section, the further execution of the writ by ser-

vice of a copy makes payment by the treasurer an imperative

duty. The statute becomes his warrant in substitution of that

required by the charter.

The law takes control pro tanto of the city funds to admin-

ister them, when legal requirements have been complied with.

The city having raised this olyection to the manner of exe-

cuting the writ, which we think fatal to the plaintiff's suit,

without looking at the other questions raised and discussed at

the hearing, we think the mandamus must be refused, and the

rule discharged.

No reference was made on the argument of the rule to the

supplement to the act concerning executions of March 27th,

1878. Pamph. L., p. 182. The provisions of that enact-

ment are, with respect to the officer who shall serve executions

against municipal bodies, the same as those of the sections

above referred to, and the service of execution made in this

case would be equally defective under that act.

The effect of the latter enactment upon the ninth section

of the act concerning executions was not discussed by counsel,

and need not be here considered.
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STATE, PENNSYLVANIA EAILKOAD COMPANY, PEOSECU-

TOES, V. LEGGETT, COMPTEOLLEE OF ELIZABETH.

The property belonging to the New Jersey Eailroad and Ti'ansportation

Company, or its representatives, necessarily used in connection with

the railroad, in executing its purposes and objects, to accomplish

which the company was cliartered, is exempt from ordinary taxation

for state or municipal purposes.

On certiorari to review tax.

Argued at February Term, 1879, before Justices Van
Syckel, Knapp and Dixon.

For the prosecutors, J. H. Stone,

For the defendant, R. E. Chetwood.

The opinion of the court was delivered by

Knapp, J. The prosecutors, lessees of the United Rail-

road and Canal Company's railroad, were assessed in 1877

and 1878, for the general purposes of the city of Elizabeth,

upon three several parcels of land lying within the city limits

and adjoining the railroad of the New Jersey Railroad and

Transportation Company. These writs of certiorari bring

here for review the legality of these taxes.

The legislation regulating taxation of the property of the

New Jersey Railroad and Transportation Company, has re-

ceived such frequent examination, and been the subject of so

many judicial decisions in our courts, that we may, without

special reference to the cases, assert that, as the law now
stands, the property belonging to that company, or its repre-

sentatives, necessarily used in connection with the railroad, in

executing the purposes and objects to accomplish which the

company was chartered, is exempt from ordinary taxation for

state or municipal purposes, the tax prescribed by the
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charter to be paid to the state standing in lieu of all otlier

taxes upon such portion of its property.

In determining, therefore, the legal right of the city to tax

the property in question, it needs only to ascertain whether or

not it was in the necessary use of the prosecutors, as lessees,

in the legitimate business of operating the railroad. As to so

much of it as was thus used, it is not subject to the tax im-

posed. State V. Mamfield, 3 Zah. 510 ; State, N. J. R. 72.

<t- Trans. Co., pros., v. Kancocl, 6 Vrooin 537.

The first parcel subjected to taxation is marked on the city

tax map as lots numbered forty-six, forty-eight and fifty, on

Murray street, in the city of Elizabeth. These lots lie con-

tiguous, and are situate at the junction of the main railroad

line and side tracks leading to the engine-house. The main

line runs over lot forty-six, and the tracks leading to the

engine-iiouse cover forty-eight, and a side track, still farther

to the west, runs over a portion of lot fifty in such manner

as to leave but fifteen feet of the latter lot uncovered by

actual road bed. This margin is too inconsiderable to justify

the conclusion that it is not in actual use by the company,

and the necessity of the tracks is manifest.

The next parcel of land taxed lies on the northerly side ol'

Grand street, and is marked on the city tax map as numbers

eleven, thirteen and fifteen, on West Grand street. They

together form a triangular ])lot, lying easterly of and adjoin-

ing the baggage-room, depot and telegraph office at the Broad

street station. On the easterly portion of the track on the

part marked as number eleven, is a building for the storage

of railroad freigiit, baggage and railroad implements, and the

space intervening this latter structure and the depot buildings

was used as a way for carriages and vehicles to leave and take

up baggage and passengers when these taxes were laid, and

continues to be so used.

The third tract of land is a triangular lot adjoining the

station at South Elizabeth, and is part of a larger tract

donated to the company for the purposes of a station, and

upon which the station and platforms are constructed. One
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side of the triangle lies along the southerly line of South

street, and another side along the rear platform of the station.

Platforms extend to the line of Sonth street, and may be

reached by vehicles or foot passengers directly from the street,

but the company, instead of using the public street for such

purposes, has reserved the portion of the tract unoccupied by

these buildings, being the part subjected to taxation, as a way

for carriages and vehicles with passengers and freight to

reach the station by its rear platform. By this provision of

the company there is avoided both obstruction of the public

street and, to some extent, exposure of horses to passing

trains. The city claims that this use of the land is not a

necessary one, or at least not necessary to the whole extent of

the lands appropriated. Perhaps this land is not indispens-

ably necessary to the company in the operation of its road

;

it might use the public street in receiving and delivering

passengers and freight, or it might cut oif from this use fifty

or sixty feet of this triangle and still retain a way to its

depot, but indispensability is not the test whereby to deter-

mine what property in use will be exempt from taxation.

State V. Hancock, uhi supra.

The company may and siiould consult the safety and com-

fort of its passengers as well as its own convenience and safety

in the operations of its road, and may hold and use such

property as experience and judgment suggest as appropriate

to those ends ; and, when it becomes necessary, to acquire and

hold lands for purposes legitimately belonging to the exercise

and enjoyment of its franchises. Something must be left to

its reasonable discretion as to position and tlie quantity best

suited to accomplish its object. If it be conceded or shown

that lands held are devoted to a proper and legitimate use,

before it should be taxed for an excess in the quantity actu-

ally used, the unreasonableness of the amount should be mani-

fest or more clearly shown than it is in this case.

From the testimony of the single witness sworn, I am led

to the conclusion that all the property taxed was in use by.

Vol. XII. X



322 NEW JERSEY SUPREME COURT.

Cooley V. Perrine.

and was legally necessary for, the company in the legitimate

operations of its road, and that tlie quantity of lands so in

use was not unreasonable; therefore the taxes must be set

aside, with costs.

AMELIA COOLEY ET AL., EXECUTOES, v. WILLIAM H.

PERRINE.

I. A special agent, authorized to sell a horse, is not thereby authorized

to warrant the quality on behalf of his principal.

I. An action to recover the price of a horse sold by a special agent,

brought after it has ceased to be practicable to avoid the sale and

restore the vendor and vendee to their original positions, e. g., after

the horse has died in possession of the vendee, does not constitute a

ratification of an unauthorized warranty of quality made by such agent.

On certiorari to the Common Pleas of the county of Union.

The following state of the case was agreed upon by the

counsel of the respective parties :

The appellees, the plaintiffs below, brought suit against the

appellant, as defendant, to recover on a note of $75, dated

August 11th, 1875, made to order of Jabez B. Cooley, paya-

ble three months after date. Jabez B. Cooley died after the

making of the note and before it came due. The note was

part consideration on sale of a horse to defendant, Perrine, as

below stated. To this action the defendant set up as defence

that the horse was warranted sound at the time of the sale,

and that he was not sound at that time. The appeal was

tried before a jury at May Term, 1878.

The horse was in fact sold by one Joseph Woodward, to

the defendant, who, at the time of the sale, told the defendant

that the horse was all right. The only testimony as to the

authority of Woodward in respect to this sale, was that of

Woodward himself, who testified that at the time of the sale

he had been in the em[)loy of Mr. Cooley some seven or eight
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years ; that Mr. Cooley was engaged in carrying on the lumber

-and coal business at Elizabethport, and was not a horse dealer

;

that Mr. Cooley had sold only two or three horses during

the time witness was in his employ, and then only when the

horses were not suitable for his work or not needed for pres-

ent service ; that witness had never before sold a horse for

Mr. Cooley ; that at the time of this sale Mr. Cooley was con-

fined to his bed by sickness, which resulted in his death ; that

defendant several times talked about buying a horse, and then

talked about buying another of Mr. Cooley's horses, and

-finally desired to purchase the horse sold him by witness

;

that from the stable witness and defendant went to Mr.

Cooley's house ; that Mr. Cooley was so sick that defendant

-could not see him ; that witness went into Mr. Cooley's room

-and told him that the defendant wanted to buy this horse

;

that Mr. Cooley was not at first disposed to sell him this one;

he wanted to sell one of the other horses; he then told

witness to sell him to the defendant ; the price was fixed at

-$150. This was the only authority witness had to sell, and

«ays that he, witness, would not have sold him without Mr.

Cooley's express authority to do so ; that having received this

direction to sell, he sold the horse to the defendant for the

price named ; that he told the defendant the horse was all

right. But witness now says that Mr. Cooley had not directed

or authorized him to make any representations in reference

to the horse, or to warrant him. He did not tell Mr. Perrine

this at the time of the sale, nor did he tell him that he had

any authority to warrant. There was no other evidence as to

the authority of Woodward in respect to this sale.

These facts were uncontroverted.

There was no proof that either Mr. Cooley, in his lifetime,

or his executors, before the death of the horse, ever had any

knowledge of the representations made by Woodward.

The court left it to the jury to determine, from this evi-

dence, whether or not Joseph Woodward had been made, or

was acting as, such an agent as to bind his principal by his
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represeutatiuus or warranty. To which appellees' counsel ex-

cepted.

The court also charged " that where goods are sold for a

definite price, and there is no warranty, either express or im-

plied, and no fraud in the sale, the vendor will be entitled to

recover the full price, even if the article is defective to such

an extent as to diminish the value."

The court further charged that if the jury found from this

evidence that Joseph Woodward was acting as the agent of

Mr. Cooley, and that said Woodward has received authority

from said Cooley to warrant said horse, and did warrant said

horse as claimed by the defendant, and that said horse was

unsound at the time of sale, and was not as represented

by said Woodward, then it would be the duty of the jury to

find for the defendant. To which counsel for appellees ex-

cepted.

Counsel for appellees requested the court to charge that

"the servant of a private owner, intrusted to sell and deliver

a horse on one particular occasion, is not, by law, authoi-ized

to bind his master by a warranty ; the buyer, therefore, taking

such a warranty, takes it at the risk of being able to prove

that the servant had in fact his master's authority for giving

it." The court refused so to charge, or to charge difierently

from charges already made. To which counsel of appellees

excepted.

Exceptions were allowed accordingly.

Argued at November Term, 1878, before Justices Van
Syckel, Knapp and Dixon.

For the plaintiffs in certiorar^i, Geo. F. Parrot.

For the defendant in certiorari, P. H. Gilhooly.

The opinion of the court was delivered by

Dixon, J. If, in this case, Woodward was anything more

than a messenger, he was clearly only a fecial agent, i. e., one

constituted for a specific act and under an express power.
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As to such an agent, it is settled that he does not bind his

principal, unless his authority be strictly pursued, and those

dealing with him are chargeable with notice of its extent.

Dunlap's Paley's Agency 202 ; 2 Kent's Com. 620 ; Story on

Agetwy, §§ 21, 126 ; 1 Am. Lead. Cas. 560, note.

To determine, therefore, whether what Woodward did

bound his constituent, his instructions, which are the basis of

his authority, must be examined ; what is embraced within

tlieir legal scope, he could do on behalf of his employer ; what

is not, he could not so do.

His instructions were to sell a certain horse to a designated

person at a fixed price. Herein the only term subject to any

appearance of ambiguity or indefiniteness, was the direction

to sell. But I think that also is sufficiently definite in the

law to relieve the present inquiry from difficulty. A sale of

a chattel is a transfer of its title by the vendor to the vendee

for a price paid or promised. 1 Parsons on Contracts 519.

A direction to sell, therefore, nothing more appearing,

M'ould confer upon a special agent no authority beyond that

of agreeing with the purchaser in regard to these component

particulars.

Under certain circumstances a sale legally imports more

than these particulars, and in such cases the authority under

a power to sell would be correspondingly enlarged. Thus,

if a sale be made by sample, it is thereby impliedly warranted

that the bulk is of as good quality as the sample. Hence it

has been properly held that where a broker was empowered

to sell goods which were in bulk, and, by the custom of

brokers, it was permissible to sell such goods by sample, and

he was not restricted by his instructions as to the mode of

sale, his sale by sample, and the warranty of quality therein

implied, were binding upon his principal. The Monte Allegre,

9 Wheat. 616 ; Andretvs v. Kneeland, 6 Coioen 354; Schuch-

ardt V. Aliens, 1 Wall. 354.

But in a sale of a horse, subject to the buyer's inspection,

no warranty of quality is implied, and it seems a short and

clear deduction of reasoning thence to conclude that in an
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authority to make such a sale, no authority so to warrant is-

implied. The warranty is outside of the sale, and he who i&

empowered to make tlie warranty must have some other power

than that to sell. Accordingly, in Brady v. Todd, 9 C. B.

[N. 8.) 592, the court directly decided that the servant of a

private owner, intrusted by liis master to sell and deliver a

horse on one occasion, is not, by law, authorized to bind his

employer by a warranty of quality, but, to do so, authority in,

fact must be shown. The significant circumstances of that

case were precisely like those in this, and Chief Justice Erie

points out the soundness, both in law and policy, of the rule

there applied.

The case of Fenn v. Harrison, 3 T. R. 757, (1790), which

is a leading case, illustrates the true principle. There the-

defendants directed H, to take a negotiable bill of exchange

to market and get cash for it, but stated that they would not

endorse it. It was held that H. could not make a contract to^

bind the defendants to pay the bill. On a second trial, [S.

C, 4 T. R. 177,) it appeared that the only direction to H.

was to get the bill discounted, and upon this the court decided

that H. could bind the defendants by endorsement. The

purpose of the defendants, in both cases, was to authorize a

transfer of the bill ; the law recognized two methods of doing

this—one by mere delivery, the other by endorsement. The-

instruction "to get the bill discounted," or "to get cash for

the bill," was broad enough to include both methods of trans-

fer, but the limitation shown on the first trial, " that the de-

fendants would not endorse the bill," necessarily confined the-

agent to the transfer by delivery. On both trials the court

bounded the power of tlie agent by his express authority ; but

when, on the second trial, it ajjpeared that, within his au-

thority, he had chosen to transfer by endorsement, the lia-

bility legally incident thereto attached to his principals.

A remark of Ashhurst, J., in the case just cited, and two

cases tried before Lord Eilenborough, have given rise to some

decisions and more numerous dida in opposition to the views

above expressed. Ashhurst, J., said, in illustration of the
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<lifference between a general and a particular agent, " I take

the distinction to be that if a person keeping livery stables,

and having a horse to sell, directed his servant not to warrant

him, and the servant did, nevertheless, warrant him, still the

master would be liable on tiie warranty, because the servant

was acting within the general scope of his autliority, and the

public cannot be supposed to be cognizant of any private con-

versation between the master and servant; but if the owner

of a horse were to send a stranger to a fair, with express direc-

tions not to warrant the horse, and the latter acted contrary

to the orders, the purchaser could only have recourse to the

person who actually sold the horse, and the owner would not

be liable on the warranty, because the servant was not acting

within the scope of his employment." This remark lends

some countenance to the idea, which however it does not

directly assert, that an authority to sell, given even to a par-

ticular agent, embraces an authority to warrant in the absence

of an express exclusion.

In Helyear v. Hawke, 5 Esp. 72, (1803), Lord Ellen-

borough said, "I think (he master having intrusted the ser-

vant to sell, he is intrusted to do all he can to effectuate the

sale, and if he does exceed his authority in so doing, he binds

his master." As no warranty was shown in this case, it did

not become necessary to apply the doctrine thus announced.

In Alexander v. Gibson, 2 Camp. 555, (1811,) the same

learned Chief Justice declared that if the servant was author-

ized to sell the horse, and to receive the stipulated price, he

thought he was incidentally authorized to give a warranty of

soundness; that it was most usual, on the sale of horses, to

require a warranty, and the agent who is employed to sell,

when he warrants the horse, may fairly be presumed to be

acting within the scope of his authority. In this case the

plaintiff called the servant as a witness, who swore that he

was expressly forbidden by his master to warrant the horse,

and there was no other evidence as to his authority, yet,

because the warranty by the servant was proved, the plaintiff

recovered on the warranty against the master.
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For these dida and decisions no authority is cited. Chief

Justice Erie says, in Brady v. Todd, ubi supra, that he under-

stands these judges to refer to a general agent employed for a

principal to carry on his business of horse dealing. Certainly

if the ruling in Alexander v. Gibson had regard to a particu-

lar agent, it has not been followed to the extent to which it

was there carried. No other case holds that such an agent

could bind his principal by a warranty expressly interdicted.

But to the extent of holding that a special agent might war-

rant if not forbidden, these observations have formed the

foundation of some judicial assertions and adjudications.

The earliest case I find in this country is Lane v, Dudley,

2 Murpli. 119, (1812,) where Taylor, Chief Justice, citing

the substance of Ashhurst's illustration, says an authority to

warrant a horse is within the scope of an authority to sell.

The decisu,)n itself turned on a ratification.

In Skinner v. Gunn, 9 Porter 305, (1839,) it is said " an

agent employed to sell a horse may warrant him to be sound,

that being usually done in such cases." The suit was on a

warranty of a slave, but failed for want of proof, Fenn v.

Harrison, Helyear v. Hawke, and Alexander v. Gibson, ubi

supra, are the only cases cited.

Following this are Gaines v. McKinley, 1 Ala. 446, and

Cocke V. Campbell, 13 Ala. 286, on warranty of soundness of

slaves, and Bradford v. Bush, 10 Ala. 386, on warranty of

the age of a horse.

In Ezell V. Franklin, 2 Sneed 236, it was held that authority

to sell a slave gave authority to warrant soundness, citing

Fenn v. Harrison, but no case of special agency ; and in Tiee

V. Gallup, 2 Hun 446, it was decided that a special agent,

authorized to sell a horse, might warrant its age and the cause

of its apparent lameness, by virtue of his agency to sell, unless

forbidden so to do by his principal. The only case cited for

this position is Nelson v. Cowing, 6 Hill 336, which however

supports it by a dictum only.

These are the only cases I have found wherein it has been

decided that an authority to a special agent to sell, embraces
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an authority to warrant quality. Resting, as they all do,

either directly or indirectly, on Fenn v. Harrison, Helyear v.

Hawke and Alexander v. Gibson, they no longer have any

foundation on authority, since these three cases, if they ever

applied to a special agency, are now, it that respect, distinctly

overruled by Brady v. Todd, ubi supra; a decision fore-

shadowed by Creswell, J., when, in Coleman v. Riches, 16 C.

B. 104, 113, (1855,) he asked counsel, citing 2 Camp. 555,

" would yjou. hold that to be good law at the present day ?"

and clearly approved as correct in principle in Udell v. Ather-

ton, 1 H.& N. 170.

Nor have they any better basis on principle than on authority.

Their underlying principle is said to be that the agent, being

empowered to sell, is intrusted Avith all powers proper for

effectuating the sale, and a warranty of quality is both a

proper and a usual power for that purpose. If by this were

meant that the agent is intrusted with all powers proper to

the making of an effectual sale, its accuracy could not be

questioned. Undoubtedly his authority extends to whatever

is proper to be done in fixing the price, and the time and

mode of payment, and the time and mode of vesting the title

and delivering the chattel. All these things are incident to

the sale. But if the expression mean that the agent is in-

trusted with all powers convenient for the purpose of induc-

ing tlie purchaser to buy, even to the extent of enabling him

to make collateral contracts to that end, then I think it is in

violation of the settled rule that the special agent must be

confined strictly to his express authority, and is in opposition

to well-considered and authoritative decisions. For example,

it might very much facilitate the sale if the agent could en-

dorse the vendee's note for the purpose of raising the money

to pay the price, and such an exercise of power would jeop-

ardize the principal no more than would a sale on credit, and

very much less than might a warranty of quality; and yet I

imagine that a special agent could not make such an endorse-

ment binding on his employer, for in Gidick v. Q-rover, 4

Vroom 463, the Court of Errors held that even a general
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agent had no authority so to endorse, to enable his principal's

debtor to borrow money to pay the debt. So in Upton v. Suf-

folk County Mills, 1 1 Cush. 586, it was adjudged that even a

general agent for the sale of flour could not warrant that it

would keep good during a voyage to California. And in

Bryant v. Moore, 26 Vt. 84, a warranty of oxen by a special

agent empowered to exchange, was held invalid against the

principal. Likewise, in Lipscomb v. Kitrell, 11 Humph, 256,

it was decided that an authority to sell a claim confers no

authority to guarantee it—that such a guaranty is not a neces-

sary incident of the sale ; and a similar conclusion was reached

as to bank stock, in Smith v. Tracey, 36 N. Y. 79.

Undoubted ly there are many cases where it has been held

that a general agent to sell might warrant quality. A gen-

eral agent, Mr. Russell, in his treatise on Factors and Brokers,

p. 75, defines to be either, first, a person who is appointed by

the principal to transact all his business of a particular kind

;

or, secondly, an agent who is himself engaged in a particular

trade or business, and who is employed by liis principal to do

certain acts for him in the course of that trade or business.

Such agencies extend, it is said, to whatever is fairly included

among the dealings of that branch of business in which the

agent is employed. But their scope arises not out of the

instructions given, but out of those implied powers which the

law confers, even in spite of instructions, because of which

these are often called implied agencies in contra-distinctiou

from special agencies, wiiich are express.

Thus, in Howard v. Sheioard, L. R., 2 C. P. 148, an agent

of a horse dealer bound his master to a warranty of the quality

of a horse sold, although directed not to warrant. Other cases

of warranty of quality by a general agent are Hunter v. Jame-

son, 6 Ired. 252 ; Woodford v. McClenahan, 9 III, 85 ; Mil-

hum V. Belloni, 34 Barb, Q07 ; Nelson v. Cowing et al, 6 Hill

'->oO.

But it is utterly inadmissible to deduce from these instances

of general agency the existence of similar powers in special

agents, between whom and general agents Dr. Story says it is
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very important carefully to discriminate. Story on Agency^

§21.

Nor do I see the propriety of asserting, as a matter of law,

that a warranty of quality is a usual means of effecting the

sale of a chattel by a private person, i. e., one not a tradesman

in the line of the sale, or that it is even a usual attendant upon

such a sale. Such warranties may be as various as the quali-

ties of the objects sold, and to determine, as by a rule of law,

which are usual and which not, will involve the courts in dis-

cussions where the personal experience of judges must have

more influence than legal principles. In every such case the

question of usage should be regarded as one of fact and not

of law.

Sometimes it has been intimated that a distinction might be

based upon whether the warranty by the agent were set up by

a plaintiff to maintain a suit against the principal, or by a

defendant to resist the principal's suit for the price, and that

the attempt of the principal to collect the price, after he has

learned of the warranty, is a ratification of it. On the idea

that the authority does not cover the warranty, and that the

purchaser is chargeable Avith knowledge of the authority, it is

not plain how he can withstand the vendor's claim on a con-

tract made, by alleging a contract which he knew was not

made. But if there be anything at all in the distinction, it

must be confined to those cases wliere, Avhen the jirincipal

obtains knowledge of his agent's unauthorized warranty, the

sale is in fieri, or can be declared void and the parties restored

to their original position. What the principal does in pursu-

ance of a bargain which he has authorized his agent to make,

without knowledge that his agent has entered into an unwar-

ranted contract, is not a ratification of such contract. Combs

V. Scott, 12 Allen 493; Smith v. Tracy, 36 N. Y. 79; Titus

V. Phillips, 3 C. E. Green 541 ; Gulick v. Grover, 4 Vroom

463.

And if, when he acquires knowledge, he cannot, in justice

to himself, disavow the whole of his agent's contracts, he is

entitled to stand upon what he authorized, and repudiate the
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rest ; the purchaser, who dealt with a special agent without

noting the bounds of his power, must suffer rather than the

innocent principal. Bryant v. Moore, 26 Me. 84.

These views are not at all in conflict with the class of cases

which hold that the principal is responsible for the fraud or

deceit of his agent, committed in the course of his employ-

ment, for his employer's benefit. Jeffrey v. Bigdow, 13 Wend.

518; Sandford v. Handy, 23 Wend. 260; Barwiek v. Eng.

Joint Stock Bank, L. R., 2 Ex. 259 ; 3Iackay v. Com. Bank

ofN. Brunswick, L. R., 5 P. C. 394.

Those cases are well founded upon the principle that, as

every man is bound to be honest in his dealings with others,

so is he bound to employ honest agents, whether they be gen-

eral or special, and if in transacting his business, and within

the range of their authority, they be dishonest, the conse-

quences are legally chargeable to the employer, and not to a

stranger. Hern v. Nichols, 1 Salk. 289.

In the present suit, I think that the unauthorized warranty,

inferred from the honest statement of the agent that the horse

was all right, not communicated to the vendor or his repre-

sentatives until after the horse was delivered to and had died

in the possession of the vendee, formed no defence to the

claim for the price, and that the appellee's prayer for instruc-

tions to the jury was justified by the facte and the law, and

should have been granted. Its refusal was error, for which

the judgment should be reversed, with costs.

The ciuise may be remitted to the Common Pleas for a new

trial.

STATE, EX EEL. GEOEGE J. FEERY, v. CHAUNCEY G. WIL-

LIAMS," COLLECTOE, &c.

1. Every person is entitled to the inspection of documents of a public

nature, provided he shows the requisite interest therein.

2. It is not necessary that a suit should be pending before such inspec-

tion will be granted.
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It is siifBcient, if the person seeking inspection has such interest in a

specific controversy as will enable him to maintain or defend an

action, for which the public documents will furnish competent evi-

dence or necessary information.

It is not essential that he should be legally capable of maintaining or

defending an action in liis own private behalf; but it will entitle him

to inspection, if he may act in such suit as a representative of a com-

mon or public right.

This court may, in its discretion, at the instance of private persons,

act by 'mandamus, certiorari or quo warranto, for the redress or preven-

tion of public wrongs by public bodies and officers, whose official

sphere is confined to some political division of the state, whenever the

applicant is one of the class of persons to be most directly affected in

their enjoyment of public rights, and the public convenience will be

subserved by the remedy desired.

A citizen of Orange, desiring to ascertain whether the provisions of

the city charter in regard to licensing saloons have been observed,

with a view of securing due obedience to the law, is entitled to an

inspection of the letters of recommendation filed with the collector of

taxes as the basis for the issue of pending licenses.

On application for mandamus.

Argued at February Term, 1879, before Justices Van
Syckel, Knapp and Dixon.

For the relator, /. H. Stone.

Contra, J. L. Blake and /. Vanatta.

The opinion of the court was delivered by

Dixon, J. By a supplement to the charter of the town

of Orange, approved March 30th, 1875, {Pamph. L., p.

399, § 8,) it was provided that no person should be allowed

to sell ale, &c., within the city limits, unless he were first

licensed by the collector of taxes, had paid a license fee, and

had filed with the collector a letter of recommendation, signed

by six legal voters and freeholders, who had signed no other

recommendation within a year, to the effect that the applicant

was of good moral character and of good repute for temper-

ance. The relator in this case, a citizen of Orange, believing
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that the requirements of this law as to these letters of recom-

mendation were not obeyed, and desiring, with other citizens,

to secure a due observance of its provisions, applied to the

collector of taxes for an ins})ection of the letters on which

then existing licenses had been granted. The collector re-

fused his request, and the common council, on appeal to them,

approved of this refusal, and instructed the collector to per-

sist therein. The relator now seeks a writ of mandamus to

enforce his alleged right of inspection, and the collector de-

nies that he has such a right.

Whether he has or not must be decided by general princi-

ples, since the statutes of the state are silent on the subject.

The documents in question are of a public nature, and the

rule is that every person is entitled to the inspection of such

instruments, provided he shows the requisite interest therein.

And, as Lord Denman remarks, in Rex v. Justices of Stafford-

shire, 6 A. & E. 84, the court is by no means disposed to

narrow its authority to enforce by mandamus the production

of every document of a public nature in which any citizen can

prove himself to be interested. For such persons, indeed,

every officer appointed by law to keep records ought to deem

himself for that purpose a trustee.

The relator asserts no interest to be subserved by an inspec-

tion of these letters, except that common interest which every

citizen has in the enforcement of the laws and ordinances of

the community wherein he dwells.

In England, the occasions which generally have required

the exercise of the power of the court to enforce inspection of

public documents, have been those where a party has sought

evidence for the prosecution or defence of his rights in pend-

ino- litigation. In such cases, when the custodian of the docu-

ments was a party in the cause, the court usually intervened

by rule, otherwise by mandamus. But the existence of a suit

was not a sine qua non for the exertion of the power. In

Rex V. Lucas ei al., 10 East 235, a mandamus was souglit to

compel the steward of the manor to permit one claiming cer-

tain copyhold lands within the manor to inspect the court
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rolls and take copies. The lord, claiming himself to be the

owner of the lands, resisted, on the ground that there was no

cause depending; but the Court of King's Bench granted the

writ, notwithstanding the opinion before expressed in Rex

V. Allgood, 7 T. R. 742, Lord Ellenborough saying :
" I do

not know why there shoukl be any cause depending in order

to found an application of this sort. This is not the imperti-

nent intrusion of a stranger, but the application of one who
is clearly entitled to the copyhold, unless there be a convey-

ance of it by those under whom he claims ; he may, therefore,

well require to see whether there appears upon the rolls to be

any such conveyance." So, in Rex v. Tower, A M. & S. 162,

on a controversy, but without suit, between a tenant of the

manor and the lord, as to cutting underwood, the court granted

a mandamus to inspect the court rolls so far as related to that

subject. Likewise in Rex v. Justices of Leicester, A B. & C.

891, a mxindamus was granted that certain ratepayers be

allowed to inspect and take copies of the proceedings and

documents relating to the parish ratee, although no suit was

pending ; and while this case is disapproved in Rex v. Vestry-

men of St. Marylebone, 5 A. & E. 268, and overruled in Rex

V. Justices of Staffordshire, 6 A. & E. 84, yet in neither case

is it suggested that it was erroneous because no action had

been brought. The disapprobation turns upon the principle

that the ratepayers had no interest to be subserved by the in-

spection, since no information to be obtained from the docu-

ments could aid them in the enforcement or protection of any

lawful claim. Lord Denman saying, in the case last cited, that

the subject matter was not one which the ratepayer could bring

before the court as a litigant, and hence there was not that

direct and tangible interest which is necessary to bring per-

sons within the rule on which the court acts in granting in-

spection of i)ublic documents. In Rex v. 3ferchant Tailors'

Co., 2 B. & Ad. 115, although a mandamus was refused to

members of the company seeking an inspection of aU the

records, books, pai)ers and muniments of the company, be-

cause of the generality of the application, it w:as conceded by
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all the judges that if the application had been limited to some

legitimate and particular purpose in respect of which the ex-

amination became necessary, it would have been allowed, and

that there was no rule that to warrant an order to inspect cor-

poration documents, there must actually have been a suit

instituted.

It seems, therefore, to be sufficient if the person seeking in-

spection has such an interest in a specific controversy as will

enable him to maintain or defend an action, for which the

public documents will furnish competent evidence or necessary

information.

Nor is it essential that his interest should be private, capa-

ble of sustaining a suit or defence on his own personal behalf.

It will justify his demand for inspection, if he may act in such

suit as a representative of a common or public right. The

cases in England, in which a private subject has secured in-

spection of public or quasi public documents on the ground of

being such a representative, are comparatively rare, because

of the prevalence of the rule that the civil remedy for wrongs

by which no private rights were peculiarly affected was usually

in the name of the attorney general acting on behalf of the

public. But whenever the subject was, by reason of his rela-

tion to the common interest, permitted to litigate for its pro-

tection, the right of inspection was fully secured to him.

Thus, in Bex v. Shelley, 3 T. R. 141, where some of the bur-

gage tenants were testing by quo warranto the right of the

defendant to be a burgess, a full inspection of the court rolls,

not limited to the evidence of their own titles, was granted

them. In Rex v. Babb, 3 T. R. 579, on an information by

three aldermen to inquire into the right of Woolmer to be

mayor of Great Grimsby, the relators had a rule for the in-

spection and copies of all the public books, records and papers

of the borough of Great Grimsby regarding the subject in

dispute. And in the cases of Rex v. Justices of Leicester,

Rex V. Marylebone, Rex v. Justices of Staffordshire, and Rex

V. Merchant Tailors' Co., already cited, the applicants for in-

spection had no other interest in the matters involved than
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such as they shared in common with all the ratepayers of the

parish or members of the corporation, but that was not even

suggested as a ground for refusing the mandamus.

And indeed, upon the reason of the thing, if inspection of

public documents will be granted to a private individual when

he is seeking merely the furtherance of his own private ends,

a fortiori should it be accorded to him when he is aiming at

the accomplishment of a public purpose, as to which the courts

will assist his design through a suit instituted by him in the

public behalf.

If, therefore, we would recognize the right of the applicant

to maintain a suit on behalf of the public, because of any such

violation of or non-compliance with the charter on the part

of the collector of taxes, as the relator seeks to discover

through the inspection desired, then we should also recognize

his right to the inspection, and enforce it by proper process.

The English rule, that the redress of wrongs, arising from

usurpations and unlawful acts of public officers, which do not

directly affect private persons or property, must be attained

through the suit of the attorney general, has not been gen-

erally followed in the practice of this state. Indeed it is not

uniformly observed in the mother country. Judge Cowen,

in People v. Collins, 19 Wend. 56, refers to several instances

of its infringement. Naturally, from the more democratic

character of our institutions, greater relaxation of the rule

would be likely to obtain among us; and accordingly we find

that, from an early period, our courts have exercised a large

discretion in annulling the illegal acts of municipal bodies and

officers, and compelling the performance of their j)ublic duties

at the instance of citizens and taxpayers who were not other-

wise interested in the controversy than was the rest of the com-

munity, while the cases in which the attorney general has in-

terfered for such purposes are quite infrequent. In State, Kean^

pros., V. Bronson, 6 Vroom 468, it is said that, in this state, the

rule is modified only to the extent that a taxpayer may bring

into question the action of municipal authorities, if such action

will subject him to a tax in common with his fellow citizens;

YoL. XII. Y
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and in SUiie, Montgomery, pros., v. Trenton, 7 Vrooni 79, this

limit of modification was adopted by a refusal of tlie court to

set aside, at the instance of laud owuers in the neighborhood,

an illegal ordinauce granting permission to lay a railroad across

a street. Undoubtedly most of the cases where private citizens

have sued to prevent or redress public wrongs of municipal

authorities, are those involving conduct which would lead to

expenditure of public moneys, and so increase taxation, but

this has arisen rather from the usual character of such wrongs,

than from any reason upon which a remedy would be afforded.

There are certainly instances of .interference by the courts

with official action affecting only public rights at the suit of

private persons, where questions of taxation were not at all

concerned, or were so remote from the matters complained of

as not to be noticed in the decision. Thus, in State v. Justices

of Middlesex, Coxe 244, (1794), the Supreme Court, on a cer-

tiorari prosecuted by some inhabitants of the county, set aside

an election to fix a site for building a county court-house,

when the sole ground of complaint was unfairness in conduct-

ing the election. In State v. New Brunswick, Coxe 393,

(1795), the court allowed a certiorari to test the validity of a

municipal ordinance, at the instance of a citizen, without

proof that he was or would be peculiarly affected by it. In

State V. Griscom et al., 3 Halst. 136, (1825), a mandamus was

granted to a private applicant, directing a township committee

to assign to the overseers of highways in the township their

several divisions of a public road then recently laid out; and

in State v. Holliday, 3 Halst. 205, the same relator obtained a

writ directing the overseer to whom the road liad been then as-

signed to open it for public use. In State v. Snedeker, 1 Vroom

80, (1862), a citizen sued out a certiorari to set aside the

action of surveyors vacating a highway, and Vredenburgh, J.,

said :
" Every citizen is interested more or less in every high-

way, and has a right to suljmit any questions affecting such in-

terests to the court." In State v. Common Council of Rahoay,

4 Vroom 110, (1868,) the council was ordered to appoint a

special election to fill a vacancy in the board, on a mandamus
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issued at the relation of a resident of the ward unrepresented.

In State, ex ret. Mitchell, v. Tolan, 4 Vroom 195, it was decided

that an inhabitant of a city has sufficient interest to support

the right to file an information in the nature of quo warranto,

testing the legality of an election of aldermen.

These cases seem to indicate that with us the exception to

the rule is extended so far as to justify this court in acting by

mandamus, certiorari or quo warranto, at the instance of

private persons, for the redress or prevention of public wrongs

by public bodies and officers, whose official sphere is confined

to some political division of the state, whenever the applicant

is one of the class of persons to be most directly affected in

their enjoyment of public rights, and the public convenience

will be subserved by the remedy desired. The general indif-

ference of private individuals to public omissions and en-

croachments, the fear of expense in unsuccessful and even in

successful litigation, and the discretion of the court, have been,

and doubtless will continne to be, a sufficient guard to these

public officials against too numerous and unreasonable attacks.

The present controversy relates to a matter of public police

of universally recognized importance, concerning a traffic

which, in the opinion of many, largely adds to the disorders

of society and the burdens of taxation ; and it cannot be

alleged that private interests are not as much involved in its

due regulation by law as they are in other public questions

about which heretofore individuals have maintained a stand-

ing in this court. Hence, I think the relator, in his capacity

of inhabitant and taxpayer in the city of Orange, has such an

interest in the proper observance of the provisions of the city

charter for licensing saloons, that he may, under certain cir-

cumstances, litigate for its protection, and, in order to ascer-

tain whether those circumstances exist, being actuated by such

motives as are disclosed in the present application, he is en-

titled to an inspection of the letters of recommendation, filed

with the collector of taxes, upon which pending licenses were

granted.

Let the mandamus prayed for be awarded.
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JAMES STEVENS v. JESSE S. DEATS ET AL.

1. A sheriff is not bound, without indemnity, to levy on goods standing

in the name of and claimed by another than the defendant in exe-

cution.

2. If a sheriff, instructed to levy on specified goods, rightly determines

not to levy without indemnity, he must so act that the plaintiff or his

attorney shall not reasonably be misled in regard to his purposes.

3. The courl will not conclude that a sheriff has been guilty of delin-

quency justifying his amercement, unless the presumption in favor of

the propriety of his official conduct be fairly overcome by preponder-

ance of proof.

In debt. On motion to amerce the sheriif of Cape May
for failure to execute a writ oi fieri facias.

Argued at February Term, 1879, before Justices Van
Syckel, Knapp and Dixon.

For the plaintiff, D. J. Pancoast.

For the sheriflP, W. E. Potter.

The opinion of the court was delivered by

Dixon, J. This is a motion to amerce the late sheriff of

Cape May for failing to execute a writ of fieri faGkis. The
only question necessary to be considered is whether the sheriff

was guilty of any default.

Tlie writ was transmitted to him by the plaintiff's attorney

on April 27th, 1878, accompanied by a letter of that date as

follows :
" Under the enclosed writ you will please levy upon

all the property you can find belonging to Jesse Deats, or in

his possession and under his control, including his stock in

trade, which is under cover of his raother-in-law's name."

On receipt of this, the sheriff, having doubts about the title

of the stock in trade, which was the only property of the

defendant in his county, and on which, as the property of the
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mother-in-law, he had abeady levied under a prior writ, con-

sulted his counsel, who advised him, " that unless he was sat-

isfied the property belonged to the defendant, or had reason-

able grounds to believe that it belonged to him, his duty did

not require him to levy upon the property, unless he was

indemnified for so doing by the plaintiff in execution." In

consequence of this advice, he did not make a levy, but

returned the fi. fa. on its return day, at the June Term, nvMa

bona.

It is clear that the sheriff was not bound to levy on these

goods so standing in the name of and claimed by another

than the defendant, witiiout indemnity. Harris v. Kirk-

patrick, 6 Vroom 392; Harrison v. Allen, 11 Vroom 556.

But it is also clear that he was bound, in case he deter-

mined not to levy unless indemnified, so to act that the attor-

ney should not reasonably be misled in regard to his conduct

and purpose in the premises, and thus be deprived of the

opportunity of obtaining a levy by indemnity ; and the im-

portant inquiry in the cause is whether the sheriff's conduct

was of this character. The sheriff insists that it was. He
testifies that he went directly from the consultation with his

counsel to the office of the plaintiff's attorney, and stated to

him the substance of the advice he had received, and told

him if he did anything with the execution he should require

an indemnifying bond, to which the attorney replied that he

would indemnify him if he wished him to sell. The plaintiff's

attorney, in giving his version of this interview between him-

self and the sheriff, testifies
—" the sheriff said to me that he

would not proceed to a sale of Deats' property under the writ,

until he was indemnified ; I told him I did not expect and

would not ask him to do it ; that I would indemnify him at

the proper time ; he said not a word to lead me to suppose or

suspect that he had not made a levy according to the direction

in ray letter . * * * j t^^jj ^j^g sheriff that I would in-

demnify him for everything he should do under the execution

according to ray instructions."

It is evident, therefore, that the sheriff made known to the
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attoruey his requirement of indemnity; but the exact point

of dispute between these witnesses is whether the proper

inference from their communications was that he demanded

the security before levying, or only before selling. The
natural import of the evidence of both is that indemnity was

to be furnished only in case the attorney should wish a sale,,

but the sheriff's language implies that nothing had been or

would be done without a bond, and he was to await the attor-

jiey's determination as to the complete execution of the writ

before proceeding at all ; while the attorney's implication is

that nothing further, levy being already perfected, should be

asked till security was given.

We are entirely satisfied of the bona fides of both these gen-

tlemen in their recollection and narration of the interview.

Nor do we think that anything appears in their subsequent

correspondence, when their misunderstanding became mutually

known, or in any circumstance testified to by witnesses, from

which any conclusion can be drawn as to the probability of

the verbal accuracy of one rather than the other. Indeed, it

is quite possible that the words used in their conversation

were such as, to the sheriff, who knew that he had not levied

and supposed the attorney so understood, would seem to indi-

cate that no levy had been made or would be without security;

and to the attorney, presuming that the sheriff had levied,,

would convey the opposite meaning.

In such a condition of honest mistake, the decision ought

to be favorable to the sheriff.

In the first place, there is the general rule that he who bases

his claim on the default of another must establish the default,

a rule intensified in the case of a public officer by the pre-

sumption in favor of the propriety of offiicial conduct. In

the next place, as the attorney knew that the stock in trade

which he desired to have seized was " under cover of the

mother-in-law's name," so that a levy would be likely to sub-

ject the sheriff to an action for damages, he ought not to have

inferred that the sheriff, when he was demanding the protec-

tion of a bond, had already incurred that risk without one;
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he should have sought explicit information on that point.

The duty of the sheriff not requiring him to levy, and his

disinclination to jeopardize himself being manifest, the attor-

ney, before concluding and renting satisfied upon the idea that

a levy had been made, sliould have obtained some unequivo-

cal declaration to that effect. We do not find proof of such

unambiguous expressions or conduct by the sheriff as should

have lulled tlie attorney into repose.

We therefore conclude that there is not established any

default on the part of the sheriff which justifies his amerce-

ment, and hence the amercement is refused, with costs.

STATE, WILLIAM J. KUKLEY ET AL., PROSECUTORS, v.

PLAINFIELD FIRE DEPARTMENT.

1. Mere ministerial agents or officers of a corporation, employed durante

bene placito, may be removed without any other cause than that the

pleasure of those who appointed them is determined.

2. A fire engine company, under the statute, (Pamph. L., 1854, p. 273,)

is such an agent, and may be disbanded at the pleasure of the mana-

gers of the department.

On certiorari to review order of board of managers of the

Plainfield Fire Department.

Argued at November Term, 1878, before Justices Van
Syckel, Knapp and Dixon.

For the prosecutors, J?. V. Lindnhury.

For the defendant, E. W. Runyon.

The opinion of the court was delivered by

Dixon, J. The prosecutors were members of Engine

Company No. 2, of the Plainfield Fire Department, and seek
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a reversal of an order of the board of managers of the

department disbanding the company.

It appears, by the return, that in June, 1878, the managers

were dissatisfied with the conduct of the company in regard

to tiie discipline of its members, and for this reason, after

several interviews between the board and committees of the

company, tiiey ordered that the company be disbanded. Such

a ground of complaint is not among those specified in the by-

laws of the board for the government, trial and punisliment

of companies, and the matter must therefore be considered

outside of the question of the duty of the board to conform

its action to its own by-laws in cases to which they apply.

The Plainfield Fire Department is incorporated by a special

a(^t, approved March 3d, 1854, [Pamph. L., p. 273,) and

thereby tlie active power of the corporation is vested in a

board of managers, to which the charge of all the corporate

property is committed. This board is authorized to raise and

organize a company of firemen for each engine under its con-

trol, and the companies have the power to make by-laws for

their regulation and government, subject to the approval of

the managers.

The rights and duties of the companies are not further

specified, but evidently they have no right of property or

possession, as against the managers, in the apparatus intrusted

to them, and are simply the agents of the corporation to use

that apparatus for the corporate purposes. Nor are they em-

})loyed for any set time ; an abandonment of the service by

every member of the company, at his will, would violate no

contract. They are, then, mere ministerial agents, engaged

durante be)^e placito, and as to such it is settled that they may

be removed without any other cause than that the pleasure of

those who appointed them is determined. Ang. & Ames on

Corp., § 426.

Whether, therefore, this company should longer exist was

optional with the board of managers which had organized it.

The engines and engine-houses were in the absolute control

of the board, and to permanently withdraw these from the
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charge of the company was, in itself, a disbandment of the

company. This court can no more question by certiorari the

propriety of such an act, than it can the discharge of a rail-

road engineer by the directors of the corporation.

The writ should be dismissed, with costs.

STATE, EX REL. LOUISA J. BROWER, v. JAMES H. TICHE-

NOR ET AL., APPRAISERS, &c.

In the eleventh section of the Essex public road board act, approved

March 31st, 1869, {Pamph. L., p. 957,) the phrase "land and real

estate " includes a way appurtenant to a farm.

An application for mandamus.

Argued at February Term, 1879, before Jastices Van
Syckel, Knapp and Dixon.

For the relator, /. F. Fort.

For the defendant, /. W. ToAjlor.

The opinion of the court was delivered by

Dixon, J. The relator owns a farm in Essex county,

which is reached by a private way leading from Bloomfield

avenue. It being proposed to change the grade of the avenue,

a question is presented to the court whether, supposing the

relator to own that "way" as appurtenant to her farm, and

that the " way " will be damaged by the change of grade, she

is entitled to an appraisement of the damages under the

eleventh section of the Essex public road board act, approved

March 31st, 1869. Pamph. L., p. 957. That section pro-

vides for appraising the damages occasioned by an alteration

of the grade, to the owners of any land and real estate upon
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the line of the road. Hence, if a way appurtenant to land

is embraced within the phrase "land and real estate" in that

section, the relator is entitled to the appraisement.

The expression " real estate " certainly does include such

an easement, because it is a hereditament of an immovable

nature.

In statutes providing for compensation to owners of land

taken for public use, the word " land " has been held to cover

the claims of all persons having rights in the land. JRoss v.

E. & 8. R. R. Co., 1 Green Oh. 422 ; Freeholders v. R. & H.
Turnpike Co., 3 C. E. Green 91.

If, therefore, the facts be as supposed, the relator has a

right to her damages for injury to the way.

It is suggested that, as Bloomfield avenue was widened,

and compensation made to the relator for land taken by such

widening, and as the road had not been graded over the

widened portion before tlie alteration of grade was ordered,

that compensation covers the contemplated injury. But it has

been decided otherwise. Van Riper v. Essex Public Road
Board, 9 Vroom 23.

Let the mandamus issue according to the stipulations of

counsel.

SAMUEL E. SCOTT v. JAMES MITCHELL.

It is error for the court to refuse to declare to tlie jury the legal rules

necessary for the proper decision of the cause upon the evidence.

On certiorari.

Argued at February Terra, 1879, before Justices Van
Syckel, Knapp and DixoN.

For the plaintiff, J. H. Gaskill.

For the defendant, J. N. Stratton.
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The opiuiou of the court was delivered by

Dixon, J. This action was tried on appeal, before the

Burlington Common Pleas. The alleged ground of suit was

that plaintiff's wagon, driven by his son, had been overturned

and injured in an effort to avoid a team negligently driven by

the defendant. The contest was over the fact of negligence

by the defendant or by the plaintiff's son.

At the close of the testimony, the defendant requested the

court to charge the jury that if the injury resulted from an

accident which neither party could have avoided or prevCiited

by the exercise of ordinary care, the plaintiff could not recover,

and that if, at the time of the injury, the defendant was using

ordinary care, the plaintiff could not recover. Tlie court, on

objection by the plaintiff, refused to charge either of these

propositions, and refused to make any charge to the jury, and

these refusals are the errors now complained of.

These requests embody plain principles of law. Drake v.

Mount, 4 Vroom 441. And the application of these princi-

ples was indispensable to a correct view of the testimony, for

the defendant's negligence was the sole basis of his liability.

It was, therefore, the duty of the court, being so requested, to

declare these rules to the jury as> the law of the case. Broad-

well V. Nixon, 1 South. 362 ; Allen v. Wanamaher, 2 Vroom

370.

The judgment must be reversed, with costs, and the cause

remitted to the pleas for a new trial.
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JUNE TERM, 1879.

MAYOR AND ALDERMEN OF JERSEY CITY, PLAINTIFFS

IN ERROR, AND THOMAS 0. O'CALLAGHAN, DEFEND-
ANT IN ERROR.

1. A land owner who has paid an assessment for benefits may recover by

action the money so paid, if such assessment be afterwards set aside.

2. If there be a re-assessnient, and the sum so assessed be less than that

of the original assessment, the lesser sum should be taken from the

larger, and interest given as damages only on it from the date of pay-

ment. The case oi Mayor of Jersey City v. Riker, 9 Vroom 225, approved.

3. On loans and forbearances of money, the rate of interest agreed upon,

or if no rate be agreed upon, the legal rate then prevailing, is the rate

that will run until the actual repayment of the money.

4. But where damages for breach of contract, or for torts, are to be

assessed, the rate of interest will change as the statutory rate changes

during the accrual of the damages.

On error to the Supreme Court.

Suit to recover the amount, with interest, of an assessment

paid by O'Callaghan, the plaintiff below, to the defendant.

349
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Jersey City v. O'Callaghan.

The plaintiff was one of a number of land owners whose prop-

erty was assessed for benefits arising from the laying of a

common sewer. The quota of the plaintiff was $1479.74,

which he paid to the city on August 9th, 1872. In the year

1876, another of the land owners carried this assessment to

the Supreme Court by a certiorari, and had it set aside as to

him, and on November 7th, 1877, the same court, on the

application of the authorities of Jersey City, and by force of

the statute, vacated the entire assessment, and ajipointed com-

missioners to make a new assessment, and which commis-

sioners, on May 8th, 1878, assessed against the plaintiff the

sum of |420 as his quota of benefits. The suit was to recover

from the city tlie difference between the first and this latter

assessment. The verdict was for the plaintiff by the instruc-

tion of the court, and interest was allowed on the amount due

from August 9th, 1872, to July 4th, 1878, at seven per cent.,

and from that latter date at six per cent.

For the plaintiffs in error, Leo7i Abbett.

For the defendant, Gilbert Collins.

The opinion of the court was delivered by

Beasley, Chief Justice. The decision in the case of

Mayor of Jersey City v. Riher, 9 Vroom 225, is an authority

for the doctrine that if an assessment for benefits to land In'

means of a municipal improvement, has been paid, and such

assessment has been subsequently set aside, the person making

the payment can recover the sum so paid by an action at law.

In the present instance the defendant in error paid, under such

circumstances, the amount assessed against him, and such tax

having been annulled l)y the Supreme Court, at the instance

of the authorities of Jersey City, and by the authority of the

statute, it is now insisted tiiat as such payment Avas voluntary

the present recovery should not be sanctioned. This position

challenges the rule as established in the adjudged case, and

consequently the grounds of that rule have been re-examined,
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but such reconsideration has not in any respect altered the

views then expressed, for it seems v'ery manifest that the

principle then adopted is the only one that will square with

correct theory if law is, in this field, to be a dispenser of jus-

tice. No more forcible illustration of tlie truth of this re-

mark can be presented than the instance now before this court,

for this city, acting on its own volition, has had this assess-

ment set aside, and it now appears, by the showing of its own

officers, that such assessment was both illegal and unjust, for

the burthen that was put upon this land owner instead of

being $1479.74 should have been but $420 ; and the result

is that, if the adopted rule is to be discarded, the city can

retain, as it is now struggling to do, this large surplus beyond

what is right and legal. Principles of law, when intelligently

applied, do not lead, as their sole product, to an inequitable

result; and nothing but injustice would be served by an ad-

mission of the doctrine that when a tax has been adjudged to

be illegal, the moneys unjustly collected under it can be re-

tained. It is said in the brief of counsel of the plaintiffs in

error that the opposite rule is a hard one for cities, but the

conclusive answer to this is that it is the rule of honest deal-

ing; and the legal system would seem much out of joint that

would permit the retention of moneys after a judicial decision

that the person with whom they were lodged had no right to

them.

Nor do I find, as appears to be supposed in the brief of the

counsel of the plaintiffs in error, that the decision in the case

reported in 9 Vroom is opposed to the adjudications "of the

Court of Appeals of the State of New York, but to tiie con-

trary, I perceive that in the case of Peyser v. Mayor, &c., 70

N. Y. 479, it Avas directly decided, as in the Riker case, and

by the same course of reasoning, that when an assessment that

had been i)aid was afterwards adjudged to be void, tlie re-

versal of the assessment was conclusive that the money had

been obtained without right, and that it was recoverable by

action. And this decision, so far as has been observed, has

never been questioned or in anywise modified. .
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The doctrine upon which tlie case of Jersey City v. Riker

is based, is to be considered as settled in this state.

Nor is that doctrine to be affected, as is urged, by so slight

a circumstance as tlie fact that this assessment was not set

aside by the action of the party seeking a return of the money,

but by the action of the municipality itself. Such an incident

cannot impair the land owner's title to the money, for the

city's right to keep it has no other foundation than the assess-

ment, and that failing, the right ceases, and the obligation to

repay it becomes as well a legal as a moral duty. The cardi-

nal consideration is that the public has lost all just claim to

the money, it mattering not how such a state of affairs was

brought about.

So, likewise, the plaintiff in error cannot prevail in its con-

tention that the money recovered should not draw interest

from the time of its receipt by the city, because by the judg-

ment annulling the assessment, it is conclusively settled that

sucli money was demanded and received by the public with-

out right. Such a judgment puts the city in the wrong at the

time of the receipt of the money, and also during the whole

period of its detention, so that it was a constant duty to return

the debt without waiting for it to be demanded. The verdict

is therefore right in the feature that it embraces interest from

the time of the payment of the assessment.

In the last place, the attention of the court was called to

the measure of interest that was allowed as damages in this

case, such measure being at the rate of seven per cent, from

the time of the payment of the assessment to the 4th day of

July, 1878, when the statutory rate was changed, and after

that event at the rate of six per cent. As the question is one

of considerable importance in the management of pecuniary

affairs, it has been fully considered by the court, and the fol-

lowing; results have been reached.

The subject is necessarily presented under two aspects

—

first, with regard to what may be called interest proper ; and,

second, when a rate of interest is taken as a measure of dam-
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ages. The distribution of the subject is material, the two

branches of it being subject to dissimilar considerations.

Interest proper arises whenever money is lent or forborne

with an understanding, express or implied, that an equivalent

shall be given for its use, and in such case the rate of interest

agreed upon, or, if none sucli be agreed upon, the rate then

existing by law, is, in the absence of any new agreement, the

rate to be paid until the return of the money. And this rate

])revails notwithstanding any statutory change of the rate of

interest during the interim. Thus, for example, if at the time

of a loan, or of an agreement to forbear the payment of

money for interest, the rate of interest as stipulated, or, in the

absence of stipulation, as fixed by law, should be seven per

cent., such percentage would be the rate payable until repay-

ment of the principal sum, no matter when such principal

sum might fall due, and notwithstanding any alteration in the

legal rate before such repayment. It is quite understood that

there is a contrariety of judicial decisions on this subject, but

the rule just stated is considered to be justified by the inveter-

ate and well-known practice with respect to the modes of loan-

ing money in this state. Loans that are intended to run for

long periods, and which are designed to stand as permanent

investments, are usually, in form, made payable after short

terms of forbearance, so that, as a question of intention, it is

not a strained construction of such transactions to imply, after

pay day has arrived, a renewal of the agreement with respect

to interest, and that the loan is continued by mutual consent

upon the original terms. Therefore, on loans and on forbear-

ances, the original rate of interest will rule until the repay-

ment of the money, unless the rate shall have been altered by

a new agreement between the parties. In such cases, it is

interest and not damages that is to be assessed.

But when agreements other than those for the loaning or

forbearing of money on interest are broken, another and differ-

ent rule obtains, for in such cases, as well a» in cases for torts,

damages, and not interest, are to be admeasured. When, for

Vor.. XII. z
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instance, goods are sold on a specified credit, and are not paid

for at the time stipulated, the contract of sale is broken, and

the vendor is entitled to a recompense for the loss occasioned

by the detention of the money. In such instance there is no

interest due, as there is neither a loan nor a voluntary forbear-

ance of money, but there are damages sustained, and the law

takes the legal rate of interest as the fair measure of such

damages, on the theory that if the money had come to hand

it would have produced that rate. The law endeavors to in-

demnify the party injured, and as the injury consists in the

loss of the use of money, such indemnification will be afforded

by giving the value of such use, which it is presumed is the

interest at the rate fixed by law, and to accomi)lish this it is

obvious that when the rate of interest is changed, the standard

of damages is necessarily changed, for to take either the greater

or lesser sum of the varying interest would be to use a gauge

out of proportion to the loss, and would manifestly fail to

produce a just compensation. If the price on a sale of goods

should be illegally withheld for two years, the rate of interest

during one of such years being seven per cent., and during

the other six, to adopt either rate as a standard of damages

would be conspicuously a mal-adjustment, as it would not

truly indicate the sum of the loss to be repaired. To com-

pensate the party injured, and to do nothing more than to

compensate him, the measure of damage should be the rate

of interest as it is varied by legislation during the period of

damage. In the present case, the legal rate, as it varied,

being first seven and then six per cent., was allowed, and that

method of allowance was correct.

Nevertheless, there is a mistake with respect to the admea-

surement of damages in this case, that must lead to the rever-

sal of this judgment. The city was entitled at the time of the

original assessment to the sum of $420 for the beneficial work

done to the property of the plaintiff below. The plaintiff has

been in the enjoyment of the benefits so conferred from the

date of the original assessment, and the consequence is this
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«um of ^420 should have been deducted, and interest given as

damages only on the residue of the sum paid.

Let the judgment be reversed.

For affirmance.—None.

For reversal—The Chancellor, Chief Justice, Dal-

KiMPLE, Depue, Dixon, Reed, Scudder, Van Syckel,

WooDHULL, Clement, Dodd, Green, Lilly, Wales. 14.

WILLIAM B. CAMPION, PLAINTIFF IN ERROE, AND CITY

OF ELIZABETH, DEFENDANT IN ERROR.

1. A municipal council cannot set aside an assessment for benefits which

has been paid, unless by special statutory authority.

2. Money paid on such assessment cannot be recovered so long as the

assessment is unrevoked by competent authority.

On error to the Supreme Court.

Suit by Campion against the city to recover the amount of

an assessment for paving paid by him. The assessment had

been marie in 1871 ; it was paid on July 1st, 1873; on May

7th, 1877, the assessment was set aside at the instance of the

city, and on November 19th, 1877, a new assessment was

made, that imposed on the lands which the plaintiff had

owned an amount in excess of the sum he had paid.

Tried without a jury at January Term, 1879, of Union

Circuit, by consent of counsel of the respective parties, and

the judgment was in favor of the defendant.

The following reasons were assigned for the judgment by

Van Syckel, J.

:

"An assessment was made under that clause of the charter

of the city of Elizabeth, which was declared in Bogert v. Gty

of Elizabeth, 12 C. E. Green 568, to be unconstitutional.
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"The assessment was ratified February 16tli, 1872. July

1st, 1873, Campion paid the city the sum of |2382.64, being

a part of the amount which had been assessed against his lot,

"May 7th, 1877, his assessment was vacated and set aside

by the city council, as a step preparatory to the making of a

new assessment in its place, under the legislation hereafter re-

ferred to. On the 19th of November, the proceedings for the

re-assessment were perfected, and resulted in laying upon the

Campion lot a burden of $2999.05.

" Prior to this re-assessment the lot of Campion was con-

veyed by a judicial sale on foreclosure to Charles E. Hunter,,

the present owner thereof.

" The mortgage foreclosed was executed by Campion on

the 24th day of April, A. d. 1873.

" By the thirteenth section of the supplement to the city

charter, passed March 17tli, 1870, the city council had powei

to reinstate proceedings in assessment ciises, from the point

where informality commences, whenever they discover that an.

error has occurred which would render their proceedings lia-

ble to be set aside, and to take new proceedings from tliat

point. Under this section the new assessment was made in

1877, for $2999.05.

"March 17th, 1875, a further supplement was passed to

the city charter, the fifth section of which {Pamph. L., 1875,,

p. 291,) provides:
" ' That any person who has heretofore paid or who shall

hereafter pay any assessn)ent, shall, in case such assessment

shall be set aside, altered or reduced in amount by any court

of this state, or any other lawful authority, be entitled to the

same relief as if he, she or they had not so paid, and in case

any such person shall have made payments on account of such

assessment, exceeding the amount adjudged to be justly due

on such assessment, it shall be lawful for such persoit to claim

and receive such excess from the city, with interest from the

time of payment.'

" The plaintiff having paid the assessment of 1871, could

not have recovered it back until that assessment was set aside.
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This I understand to be the rule laid down in Hill v. City of

Elizabeth, 10 Vroom 555.

" Having paid the assessment voluntarily, he had the ad-

vantage of being siiielded from the imposition of any new or

further assessment for the same work while the original assess-

ment subsisted. See Edwards v. Jersey City, Court of Errors,

March Term, 1878.

" Being in the enjoyment of the benefits which resulted to

iiis property by reason of the improvement, and the money

liaving been paid voluntarily, and accepted by the city, he

would not have been permitted to gain an undue advantage

to himself by recovering it l)ack before the city was put in a

position to make a re-assessment, by procuring the first assess-

ment to be set aside.

"The proceedings taken under the act of 1870 must be

taken as a unit, resulting in the substitution of the new assess-

ment for the old one. The new assessment took the place of

the old one, and the plaintiff, by the act of 1875, is limited

in liis recovery to the sum he had paid in excess of the new

assessment.

" Wlien the new assessment was made, the act of 1875 was

in force ; so far as the proceedings under the act of March

17th, 1870, had the effect to vacate and set aside the old

assessment, they did so subject to the provision in the fifth

section of the act of 1875.

" The setting aside of the old assessment, and the making

of the new, were concurrent acts, or, more properly speaking,

it was one act, and therefore the plaintiff never had, as he

c®ntends, the right to recover the entire sum he had paid, and

he is not deprived of any vested right by the act of 1875,

" It may be said that prior to the statute of 1875, the plain-

tiff had a right to take proceedings to vacate the unlawful im-

position, and that as a legal sequence, he would have been in-

vested with the right to sue for the recovery of the whole sum

paid, and that of this right to regain the sum so paid, he was

dei)rived by legislation. The answer is, that according to the

established doctrine in this state, it was competent for the
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lawmakers to authorize the improvement to the plaintiff's-

lands by the municipality, and that the owner might be

coerced by then existing, or by subsequent legislation, to pay

for the benefits imparted to such lands by the work done by

the public corporation.

"While prior to 1875 the plaintiff might have instituted

proceedings to set aside the entire assessment, and thus have

placed himself in a position to sue for the sum paid by him,

the power at the same time was lodged in the legislature to

compel him to pay for what the city had put upon his land,

for the value of the improvement which he had appropriated.

This right of the plaintiff, and the power of the legislature,.

were co-existent and concurrent, so that by the assertion of

the latter nothing was taken from the plaintiff: the city took

its own in a substituted form.

"Ex cequo et bono, all the plaintiff should recover is the

excess paid.

" This result seems to accord with public policy and the

provisions of the charter. The purpose of the act of 1870

was to enable the city to correct any error in an assessment

which would invalidate it, and the act of 1875 very properly

limited the recovery by the land owner to the sum paid by

him in excess of the just burden,

"By the improvement the city had imparted a benefit to

the land assessed, before the original assessment was made,

and there would appear to be inequity in permitting the land

owner to appropriate to his own advantage the benefits accru-

ing to his land, as he did through the foreclosure sale to pay

his liabilities, and at the same time to cast the expense of the

work upon the present owner of the laud.

" Wiiere the assessment had not been paid the purchaser

would buy it in consequence of the encumbrance at a reduced

price, and thus the purciiaser, and not the former owner,

would have the benefit of the public improvement. The con-

clusion to which I have come promotes substantial justice.

" It is unnecessary to consider the act of February 27th,.

1877, relied upon by the defence.
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" It is conceded by the plaintiff that if my view of the law-

is correct, he is not entitled to recover any part of the sum

paid.

" I find for the defendant."

A writ of error was brought to remove the judgment and

proceedings to tliis court.

For the plaintiff in error, W. J. Magie.

For the defendant in error, B. Williamson.

The opinion of the court was delivered by

Beasley, Chief Justice. The plaintiff seeks to recover

in this suit certain moneys paid by him in part satisfaction of

an assessment made for benefits from the paving of a street

in front of a lot of land purchased by him. The right to

sustain the action is placed upon two grounds, the first of

wiiich is that the assessment thus paid was absolutely void

from the beginning, inasmuch as it was made by force of that

certain provision of tlie charter of this city whicii was con-

demned by this court as invalid in the case of Bogej't v. City

of Elizabeth, 12 C. E. Green 568. But it is manifest that

this position is untenable, as it has already been decided by

this court, at the present term, in the suit of Davenport v.

City of Elizabeth, that money paid on an assessment of this

nature cannot be recovered so long as such assessment remains

unexpunged by some competent authority.

Consequently the plaintiff's case must rest solely on the

second ground assigned for its support, which is that the

authorities of the city rescinded this assessment, and that

thereby a right to claim by action the money paid became

vested in the plaintiff.

From the state of the case it appears that the assessment in

question was laid on February 16th, 1872; that the plaintiff

made his payment upon it on July 1st, 1873, and that on

May 7th, 1877, the assessment " was vacated and set aside by

resolution of the common council of the city of Elizabeth, and
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afterwards, on November 19th, 1877, a new assessment of the

costs and expenses of said improvement was ratified, and a

new assessment made against said lot, amounting" to more

than the sum j)aid and now sued for by the plaintiff.

By a supplement to the charter of the city of Elizabeth,

passed on March 17th, 1870, provision is made for making

re-assessments in cases when the original assessment is vitiated

" by reason of any illegality or informality " in the proceed-

ings, and it is accordingly declared " that whenever the city

council shall discover that any such proceedings are liable to

be set aside by judicial authority, they may re-institute said

proceedings from the point where such informality or illegality

commences." And by a still further supplement, passed

March 17th, 1875, a person who has paid an assessment which

is afterwards set aside, and when a re-assessment has been

substituted, is empowei'ed, if sucii payment shall have ex-

ceedetl the sum imposed upon him by the re-assessment, to

" claim and receive from the city such excess, with interest

from the time of payment."

At the trial the view taken by the circuit judge was that

this setting aside of the original assessment on May 7th, 1877,

and the re-assessment on the 19th of the following November,

constituted but a single procedure, and that such procedure

being justified by the supplementary act of March 17th, 1870,

the consequence was the j)laintiff 's claim was exploded, as the

sum paid by him was not in excess of the amount finally laid

upon the land. The theory adopted was this, that although

the act of the common council in abrogating the assessment,

and their act in making a new one, were separated in point of

time; still, such two acts, l)y intendment of law, were but

parts of the same transaction, and were possessed of the same

legal force as though tiiey had been simultaneous. It is fur-

ther maintained that these" acts authorized and gave validity

to the proceedings in question. This hypothesis is confronted

by the counsel of the plaintiff in error—first, by a negation

of the fact that the abolition of the tax and the re-assessment are

but a single matter ; and, second, by the contention that the
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act of 1870, on which the assessment is fonnded, does not

apply to such a case as the present one, in which there is not

irregularity merely in the proceedings, but a total want of

power in the city to lay the original assessment.

If either of these i)Ositioiis be conceded, it appears to me to

be plain that such concession is fatal to the claim in suit, for

if the rescission of the original assessment be not part of the

statutory re-assessment, or if the act itself be inapplicable to

the present case, it inevitably results that the original assess-

ment has never been legally abrogated, but is in full force at

the present hour, an event utterly subversive of this action

by force of the rule laid down in the above-cited case of

Davenport v. City of Elizabeth. It is a sine qua non to the

plaintiff's right to sue that the original assessment has been

properly vacated, and it cannot be contended that the city

council could rescind an assessment which has been consum-

mated by payment, without some special authority to that end

derived from legislation. The consequence is that, regarding

the act revoking this assessment as distinct from the proceed-

ing to re-assess, such revocation is absolutely nugatory, as no

such independent power is given to the municipal council,

and on this ground the plaintiff's action must fail for want of

a legal basis. The same result follows the conclusion that

the statute in question is not applicable. The decision just

referred to puts the plaintiff's case face to face with a true

dilemma.

To avoid misconstruction I will, however, say that I do

not agree to the contention that, under existing laws, the

action of the common council of Elizabeth in making this

re-assessment was not justifiable. The general act seems

applicable if none of these special acts should be so considered.

It is not intended, however, to construe any of these acts.

The judgment must be affirmed.

For affirmance—The Chancellor, Chief Justice, Dal-
RiMPLE, Depue, Dixon, Eeed, Scudder, Woodhull,
DoDD, Green. 10.

For reversal—None.
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CHAKLES F. DAVENPOET v. CITY OF ELIZABETH.

1. An action will not lie for the money paid on a municipal assessment

for benefits, unless such assessment has been judicially annulled.

2. And this is tlie doctrine even though sucli assessment has been laid

under an unconstitutional provision.

On error to the Supreme Court.

This case was tried iu the Union Circuit Court by Mr.

Justice Van Syckel, a jury being waived, and his conclusions,

as stated by himself, were as follows :

" This action is brought to recover from the city of Eliza-

beth the sum of $1119.80, with interest, being the amount

paid by Davenport to the city upon an assessment made

against his lot for a wooden pavement. The assessment was

made under the provisions of the same charter which was

considered in JBogert v. City of Elizabeth, \2 G. E. Green 568,

and which, according to that case, does not provide a legal

mode for imposing the assessment, but in this case no pro-

ceedings have been taken to set aside the assessment.

" I think that the plaintiff cannot recover in this action, for

two reasons

—

"First. The assessment must be set aside before suit can be

maintained to recover back the money paid upon it. In Gity

of Elizabeth v. Hill, 10 Vroom 555, where money had been

paid on an assessment under the same charter, the court said

:

' The money was paid on an assessment which, at the time of

the payment, was a subsisting assessment which, until reversed,

was legally binding on the city, and the satisfaction of which

operated as an extinguishment of the liability of the plaintiff

to contribute, in res{)ect of his ownership of lands, to the costs

of the improvement. But on the reversal of the assessment

in the proceedings on certiorari, the situation was completely

changed. The plaintiff's property was no longer discharged
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from liability to a uew assessment for the expenses of the im-

provement/

"There is nothing in the Bogert case inconsistent with this

view, for in this case the land owner, having paid the assess-

ments, had the advantage of being shielded from the imposi-

tion of any new or further assessment while the original

assessment subsisted.

" The plaintiff is in the enjoyment of the benefits which

resulted to his property by reason of the improvement, and

the money having been paid voluntarily by him and accepted

by the city, he will be permitted to gain an undue advantage

if he is allowed to recover it back before he puts the city in a

position to make a re-assessment by procuring the fii'st assess-

ment to be set aside.

" Secondly. The plaintiff had a claim for about $3300

against the city, which he had been unable to collect for a

year or more, and on the 8th of April, 1875, he again ap-

plied to the comptroller for payment. Pie refused to pay

without deducting the assessment in question. The plaintiff'

objected, but finally accepted the money due him from the

city, after deducting the amount of this assessment, although

the plaintiff protested against the deduction at the time, yet

the city refused to pay until he assented, and by such assent,

however unwillingly given, he gained a benefit to himself

which he would not otherwise have had. He cannot, after

inducing the city, by this consent, to pay him the claim he

held against the city, repudiate his agreement and say that his

assent to this arrangement, so far as it was beneficial to the

city, was involuntary, and at the same time retain the advan-

tage he derived from the transaction."

For the plaintiff, W. J. Magie.

For the defendant, B. Williamson.

The opinion of the court was delivered by

Beasley, Chief Justice. This suit was brought to re-

cover money paid on an assessment for benefits, made against
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the plaintiff for his quota of the cost of a pavement laid in

front of his property, situated in the city of Elizabeth, under

a municipal ordinance, the alleged right of action being •

asserted to arise from the fact that the charter of the city did

not provide a constitutional mode of making such assessment.

The first legal proposition on which the learned justice who

heard this case acted in the rejection of the plaintiff's claim,

was that it was necessary that the assessment in question

should have been set aside before a suit could be maintained

to recover the money paid upon it. This is the doctrine of

the case of City of Elizabeth v. Hill, decided by the Supreme

Court, and re[)orted in 10 Vroom 555, and the question, there-

fore, is whether that decision is based on correct principle.

That adjudication, as I understand it, maintains the broad

doctrine that money paid on an assessment of this nature can-

not be recovered through an action by the party paying it, no

matter how illegal such assessment may be, so long as it

remains uncanceled by judicial authority. It is from design

that I state the rule in this unrestricted form, because it is in

such form that I wish to give it my approval ; for it seems to

me that this result is the legitimate consequence of the appli-

cation of general legal principles to the law as it exists under

judicial exposition and in practice in this state.

My theory is that, in our jurisprudence, a payment of an

assessment of tins nature should be considered to possess very

much the same force which is given, by operation of law, to

a payment made under the influence of legal process. It is

not in doubt that, in this latter class of cases, payments are to

be taken as, per se, voluntary, and therefore conclusive. The

citation of one or two of the decisions that relate to the effect

of payment of moneys post litem motam, will serve to show

the tendency and scope of this principle as well as its reason.

My reference will be to cases only which are concerned with

payments made before judgment on initial process.

A leading precedent in this department is that of Brown v.

McKinally, 1 Esp. 279, the case presented being that of a sale,

at an agreed price per ton, of a lot of iron, with the exception
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of sucli part of such lot as was of a designated kind, such

excepted portion being of an inferior quality ; the iron was

dehvered in gross, without being sorted, the vendor demand-

ing the price stipulated to be paid for the better article. Suit

being brought, McKinally paid the sum thus unjustly re-

quired, giving notice that he did so without prejudice, and

that he meant to sue to get back the overplus. The reported

action was with that end, but Lord Kenyon refused to sanc-

tion the proceeding, saying " that the money was paid volun-

tarily, and so could not be recovered under the circumstances."

In Hamlet v. Richardson, 9 Bing. 644, the same legal feature

is exhibited in a strong light, for in that case the plaintiff

alleged that he had paid money, by mistake as to matter of

fact, after a writ had been issued, and the jury found a verdict

in his favor, stating that the payment had been made in igno-

rance of essential circumstances; but the court set aside the

verdict, for the single reason that the money had been paid

in the course of legal proceedings. There is a long line of

similar judgments, but the foregoing will suffice to clearly

exemplify the rule that, in the absence of fraud, if money has

been paid after " legal proceedings actually commenced, it

cannot be recovered." It should be kept in mind that in the

instances quoted the payments Were made before judgment,

and on merely mesne process.

Now it seems to me that if, with these cases before us, we
inquire for the groundwork, in right reason, on which they

rest, we will find that it consists in two considerations—first,

for the reason that the person paying the demand in suit has

been offered an opportunity to resist it ; and second, that the

public well-being requires that a definite bound should be

assigned to litigation. The claims of distributive justice are

fully satisfied by the proffer of the means of defence against

the unjust demand. The claims of the community against

unnecessary litigation can be enforced only by an adherence

to the well-known maxim, ^'Interest reipublicce ut sit finis

litium" And these considerations, in my opinion, afford a

complete justification of the doctrine in question.
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The inquiry then arises, is not the situation, under the force

of the laws of this state, of the payer of one of these assess-

ments similar, in all substantial respects, with that of the

payer of a claim in suit ? These assessments are made by

public officers, in prescribed modes, upon notice to the parties

interested, and with an opportunity to such parties of watch-

ing the proceedings, and of presenting their views; and if,

at any time in this course of law, or in its result, such pro-

ceedings are unjustly illegal, an adequate remedy is at hand,

for, whatever may be the practice in other jurisdictions, in

this state, a writ of certiorari is a perfect safeguard against

unwarranted taxation of every description, for by its means

every assessment of this kind is put^ in the first instance,

under the supervision of the Supreme Court, and, in the end,

of this court. This remedy, too, is so efficient that, from the

time of its issuing, it is a supersedeas of the proceedings of

the officers to whom it is addressed. Nor can it be justly

objected that this mode of redress is defective, inasmuch as

this writ is grantable only at judicial discretion, because such

discretion is regulated by precedents and legal principles, so

tliat the process cannot be withheld, in the absence of laches

in the applicant, whenever tliere is a legal right that is sub-

ject to its protection, and such right is threatened with inva-

sion. Such a remedy must be regarded, in a scientific sense,

as complete, and such is the process for his defence offered to

the taxpayer, and if, putting it aside, he pays the tax, in my
judgment, the reasons above shown that operate to make a

payment before suit being brought, conclusive, should render

also this payment conclusive. In both classes of cases the

law affijrds ample means of defence, which are rejected, and

in each class the most cogent reasons, growing out of public

policy, are present, why a payment, if made, should be an

end of the matter. If, after the payment of one of these

assessments, a suit may be brouglit to reclaim such moneys,

such right of action will continue for six years, and the con-

sequence is that, for such period, the right to the moneys so

paid will remain in suspense, and the public revenues, under
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the effect of such a principle, will be, at all times, uncertain.

So, under such a system, the parties suing will be entitled to

their costs, and the loss from that source would be very

serious. Such a state of things I cannot but consider as

repugnant, in a very large degree, to the public interests. In

view, then, of tiie remedy afforded and neglected, and of

these political considerations, in my opinion the true doctrine

is that the act of paying the assessment concludes the right

of the party making it, at least so long as the assessment

itself remains in existence.

And such a payment, however made, it appears to me is to

be taken as voluntary, for I am entirely opposed to the notion,

which has been entertained elsewhere, that the effect of such

act is dependent on the circumstance whether it has been done

under legal coercion. My conviction is that when the assess-

ment has been made in good faith and under color of right,

nothing that can be done in the way of its enforcement will

convert such jjayment into an involuntary act. Courts have

frequently held that a payment of a tax under protest will

not have the effect of reserving the right to sue for the money

so paid, and such was the decision in the case of Flower v.

Lance, 59 N. Y. 603; but, in my estimation, the rule, to be

of any practical value, must go beyond this and have the

measure already attributed to it, for otherwise the party

desirous of paying, with a reserved right of reclamation by

action, can defer payment until the public officer has commit-

ted an act sufficiently aggressive, and in this easy way defeat

the entire operation of the rule. I repeat that the true doc-

trine is that the intendment that such a payment is voluntary,

is not dependent upon collateral circumstances, but is a pre-

sumption j'ltm et dejure from the very act itself.

I shall vote to affirm the judgment on this ground.

For affirmanoe—The Chancellor, Chief Justice, Dal-
RiMPLE, Depue, Dixon, Knapp, Reed, Scudder, Wood-
hull, DoDD, Green, Lilly, Wales. 13.

For reversal—None.
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MAYOK AND COMMON COUNCIL OF BAYONNE, PLAIN-

TIFFS IN EKROR, AND STATE, KINGSLAND, COLLEC-

TOR, PROSECUTOR, DEFENDANT IN ERROR.

Under the charter of the city of Bayonne the state and county taxes must

be paid by way of preference, out of the first moneys raised by taxa-

tion.

On error to the Supreme Court.

For the plaintiffs in error, P. H. Gilhooly.

For the defendant in error, J. H. Lippincott.

The opinion of the court was delivered by

Beasley, Chief Justice. The judgment of the Supreme

Court in tliis case directs that a peremptory mandamus shall

issue to compel the autliorities of Bayonne to pay certain

moneys alleged to be due to the county of Hudson for taxes.

It is admitted that the sum claimed is due to the defendant,

as collector of the county, for taxes assessed on the city of

Bayonne in the year 1877, for state and county purposes, and

that the sum total of the taxes collected for such year by the

city exceeds the amount thus claimed. But it is also admitted

that the amount claimed by the county has not been collected

for state and county purposes, but that a lesser sum is all that

has been raised for these particular purposes. It therefore

appears that the aggregate sum of taxes in hand from the

assessments of the year in question, from all sources, that is,

from assessments for municipal purposes as well as for state

and county purposes, constitutes a fund equal to the payment

of the demand now in Suit, and consequently the question is

whether such demand is to have priority with respect to pay-

ment.

It is plain that such priority is given in this general class

of cases by the tax law of 1866, the twenty-fifth section of
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which is in these words, viz. :
" That it sliall be the duty of

the collectors of the townships, cities or wards in tliis state^

out of the first moneys which shall be collected by them, to pay

to the county collector of the county in which they hold their

offices, the state and county taxes required to be assessed in

their several townships, cities and wards, at the time required

by law to pay the same." Rev., jp. 1159, § 83.

It will be perceived that the state policy embodied in this

provision is to give the first fruits of taxation to the state and

county, in derogation to the claims of the townships and cities.

This adjustment was necessary in order to exempt the state

and counties from bearing any part of the loss annually sus-

tained from the deficit occurring in the collection of the taxes,

the sum collected . invariably falling below the sum assessed.

Such deficiency was to be the loss exclusively of the townships

and cities.

It follows, then, that if this general statutory rule is to be

applied in this instance, the city of Bayonne must pay the

sum demanded to this collector of the county of Hudson, and
this is the admitted result, unless such rule has been changed

by the twentieth section of the charter of this city, which reads

as follows, viz. : "And the said collector of revenue shall pay
over all moneys received by him for the city, as soon as col-

lected, to the treasurer of said city, who shall pay over to the

treasurer of the state, or to the collector of Hudson county,

the full quota of taxes required by law to be raised in said

city for state and county purposes, so far as the same may
have been collected."

The contention is that this clause takes away this usual

preference given in these matters to the state and county.

But there is a strong presumption against such a result beino-

within the legislative design, and the language is not suffi-

ciently explicit to overcome such presumption. The expres-

sion that is relied on by the counsel of the plaintiffs in error

is the phrase, "so far as the same may have been collected;"

but it is to be remembered that the quota to which the phrase
relates, is, as between the state and counties on the one side,

Vol. XII. 2 a
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and the townships and cities on the other, to be deemed col-

lected, so as to be payable, as soon as tlie requisite amount

of tax money, from all sources, is in hand. The general act

must be placed in juxtaposition with this special act, and when

thus read, fhe intention of giving the special privilege claimed

for this city, does not appear with such distinctness as to over-

come the intendment against such a purpose that arises from

the existence of a contrary policy being established in all

other pprts of the state. A special privilege of this kind can

stand only on a clear title.

The judgment should be affirmed.

For affirmance—The Chancellor, Chief Justice, Dal-
RiMPLE, Depue, Dixox, KiffAPP, Reed, Yan Syckel,

Woodhull, Clement, Dodd, Green. 12.

For reversal—None.

JENNIE E. SMITH AND COVERT D. BENNETT, PLAINTIFFS

IN EREOE, AND STATE OF NEW JERSEY, DEFENDANT
IN EEEOE.

L It is error in law if, in the charge of a judge in a criminal case, a fact

of moment clearly connected with the merits is stated to be in proof,

when such fact has neither testimony nor the color of testimony to

support it.

2. The cliarge stated that it was a part of the story of the defendant that

the murderer had come in through an opening in the floor of a closet,

the fact being that she had never made such a statement

—

held, error,

and the judgment reversed.

On error to the Supreme Court.

The facts in this case, and the points relied on for a re-

versal of the judgment below, sufficiently appear by the

opinions delivered in this court.
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For the j)]aintiifs in error, C. H. Winfield and G. Collins.

For the state, John P. Stockton, Attorney General.

Beasley, Chief Justice. This record and the proceed-

ings at the trial are before this court for the single purpose

of obtaining a review of the law as it was administered in the

Court of Oyer and Terminer, and as it was re-established in

the Supreme Court. The testimony is before us in extenso,

but with it we have, officially, no concern, except so far as it

elucidates, or is connected with, the procedures and legal

rulings at the trial. So entirely is this true that even if we

were satisfied that these defendants were innocent of the crime

of which they have been convicted, we could not, on that

account alone, interfere in anywise with this judgment, for

the power of giving relief in such a juncture is in other hands

than ours. When we shall have responded to the question

whether these defendants have been tried according to the

modes and rules established by the laws of this state, our

whole duty will be performed, for to do more than this would

be an intrusion upon that authority with which, by the con-

stitution, another tribunal has been invested. I shall, there-

fore, address myself exclusively to an examination of the

errors in law that are alleged to have supervened in the

course of these proceedings.

The first objection to be noticed is a formal one. It appears

that the defendants, prior to the occasion that resulted in this

verdict, had been put upon their trial, on this same indict-

ment, before another jury, and that a member of such jury

becoming insane, such jury was, on that account, discharged

by the trial court. This circumstance appearing on the record

before us as a part of the course of law taken in the case is

now assigned as error, the ground being, not that the court,

if the necessity arose, could not have rightly discharged the

jury, but that in this instance the proceedings on which such

judicial action was based, were irregular and illegal. The

recital on the record of this affair is as follows, to wit

:
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"At which last-mentioned day, during the continuance of

the trial of said issue, it is suggested to the court that one of

the jurors last above named, to wit, Herman Deuben, has

become and is deranged in his mind, and that thereby he is

incapacitated to speak the truth of and concerning the premi-

ses, and thereupon the said court ordered the said juror, the

said Herman Deuben, to be attended and examined by skilled

physicians (designated then and there by the said court), and

the said physicians then and there made full examination of

the said Herman Deuben, as to the state and mental condition

of him, the said Herman Deuben, and the said physicians

then and there in open court are sworn to make true ansAver

to such questions as shall be put to them respecting the state

and mental condition of the said juror, the said Herman Deu-

ben, and are then and there examined touching the state and

mental condition of the said juror, Herman Deuben, and it

appearing to the court that the said juror, Herman Deuben^

has become and is deranged in his mind, and is thereby in-

capacitated to speak the truth of and concerning the premises,

and that there is no prospect of his recovery, the court dis-

charges the said juror and the said jury from giving a verdict

in the premises, and adjudges that no trial of the issue afore-

said has been had ; and hereupon let the said indictment be

continued until," &c.

With respect to the procedure thus presented, two errors

are assigned—first, that the defendants were not present when

the physicians examined the juror; nor, second, when the

testimony oT such physicians was taken in court. Touching

this latter exception, it is sufficient to say that it is not sus-

tained by the proof, but, on the contrary, the record, read

according to legal intendment, shows the reverse. The state-

ment is that the trial was continued to the day on which this

examination was taken, and it is also averred that such ex-

amination was in open court. When a defendant is shown to

be present at the commencement of. the trial, the presumption

of law is that he is also present at each day to which the trial

is regularly, de die in diem, continued. It must, therefore^
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be considered as conclusively shown that the examination of

tlie physicians was in the presence of the defendants, and that

consequently this objection, even if there is anything in it as a

legal proposition, has no basis of fact upon which it can rest.

The second objection, which embraces the contention that

the defendants should have had the opportunity of being

present when the juror was undergoing examination by the

physicians, is not valid. The court could have examined any

person who was acquainted with the mental condition of the

juror, and without regard to the fact whether such |)erson had

acquired his knowledge touching such condition in the presence

or in the absence of the prisoner. Such is the every-day

practice of the courts in this class of cases. These proceed-

ings are always summary in their character, and of necessity

must rest almost entirely in the discretion of the court, and

the exercise of such discretion must be deemed conclusive,

except it may be in a clear case of the abuse of such authority.

Nothing of the kind in tiiis instance is pretended, and no ob-

jection whatever, so far as appears, was taken at the time by

the counsel of the defendants to any part of this transaction.

Before leaving this topic it is })roper to say that the object-

tion of the attorney general to the right of the defendants to

assign as errors the foregoing matters, has been considered, and

tliat it is deemed such objection is not tenable. The conten-

tion was, that what had taken place at the former trial was a

matter of fact which, if a bar to a further prosecution, should

have been pleaded at the last trial, and that if the state should,

in the common form, deny such assignments, an issue of fact

\vould be raised. But this view, I think, is not in harmony

with the precedents. The general rule is that whenever a

material error is evident on the face of the record, the judg-

ment must, on that account, be reversed, and consequently

any error thus appearing may be assigned for error. The

issues thus raised, as they are to be proved by the record itself,

are issues of law and not issues of fact. If, however, a former

trial is set up, being no part of the proceedings in the pending

case, but a distinct thing from it, the fact of such former trial
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would have to be pleaded, and could not be assigned for error.

The following authorities will be found to elucidate the sub-

ject : 2 TidcVs Prac, tit. " Writ of Error" and the cases

cited ;
GiUiland v. Rappelyea, 3 Green 138 ; Wmsor v. Queeriy

L. K, 1 Q. B. 289-390.

The series of exceptions that next require attention approach

more nearly tlie merits of the case, relating as they do to al-

leged misconceptions of the judge as to various matters of fact,

and his instructions to the jury founded on such misconcep-

tions. These exceptions are fourteen in number, and it is

obvious, at a glance, tiiat the bulk of them cannot be of any

avail to the defendants in this court, as they seek to call into

question certain expressions of judicial opinion on the facts

and weight of evidence. That a judge has a right to give his

own views to the jury with respect to the value of the testi-

mony, or upon the merits of the case, is, and always has been,

the law of this state. Such, therefore, of the objections in

question as are of the character just indicated, will receive no

attention ; but there is an objection that has been taken to the

charge of the judge, which is of a diiferent nature, and whicii

is clearly outside of the protection of the rule just mentioned.

The instance thus referred to is of vital importance, on

account of its close connection with the merits of the case,

and of the effect the judicial remarks in question may reason-

ably be presumed to have had on the minds of the jury.

The portion of the instructions of the judge to the jury to

which I now refer, occurs in that part of it which contains a

summary of the facts tending to show the connection of Mrs.

Smith with this crime, and this is its language, viz.

:

" The doctor is called, and the officers come in, and they

commence an investigation. As they walk through the rooms

looking for signs, she points out to them a bottle of chloro-

form and a towel ; she calls their attention as they pass—

I

am speaking now of the testimony of the officers—she calls

attention, by the opening of a closet door, to the removal of

the board, making an opening in the floor, and the change of

the position of the crocks. The crocks were changed, and
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the board was removed. The chloroform bottle was there,

and there was a towel, with which the chloroform might have

been administered. The facts corroborate her story, and she

either believed that story was the truth, and it was the truth,

or else it bears on its face evidence of contrivance to elude

and deceive and avert suspicion. It is one or the other.

Which is it ? Tiiat is a point that has been debated here

between the different sides. Either this story is true, that

somebody came in by this broken floor and removed the

crocks, and used chloroform upon her, then struck her hus-

band, and left while she slept, or else it makes strong evi-

dence that she was a participant in the act, and these signs

—

the chloroform bottle and the towel, the closet, the crocks

and the board—are but deceptive appearances contrived by

her either alone or some one with her, to elude inquiry and to

avert suspicion. Which is it ? In ascertaining this, you have

to look closely at all the circumstances. Little things here

may tell the story. When you are following the track of the

secret assassin, you have got to look at every step to see where

it leads; at every sign, and read it carefully. Upon the truth

of her story you may ask yourselves the question—why go in

this house that way ?

" It is possible and prol^able that you will ask yourselves

whether it is likely that one could go up through that floor

—

the floor seven feet, I believe the witnesses say, above the cellar

floor. There is a ledge along the wall, the precise height of

which I don't remember, but there is testimony to show, and

it appears upon the drawings. A man must draw himself from

the cellar floor on this ledge, up through this hole, which was

about two feet wide, without the crocks being there ; fourteen

or sixteen inches high, between the other boards and the stairs

above, a man must draw himself up ; he must have the use

and force of his arms to do it, with such aid as he can get

with his feet on the ledge. It may be, perhaps is, a possible

thing to be accomplished. The jury will look at that. If it

were not possible to do, it is an important circumstance in the

case, as it is the only place where there is any sign of violence
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in gaining entrance. No window or door is broken ; indeed,

so far as appears, the doors were not locked nor the windows

fastened. Why go into the cellar and break up a floor, and

remove earthen and iron jars, to get in a house, where they

had but to turn the latch of the door or step through the

window ? These are matters the jurors must pass upon, be-

cause they tend to throw light upon this question of whether

the truth is told, or whether there is a design or contrivance.

Why should he go out that way—why creep through such a

space into the cellar to get out to the closet, where the weapons

were found, if these were the weapons that were used ?"

It will be observed that, in these remarks, the learned justice

ascribes to this defendant the " story " that " somebody came

in by this broken floor and removed the crocks," just as he

ascribes to her the story of her having been stupefied by chlo-

roform. With regard to the use and effects of the drug upon

her, he had a clear right to hold her responsible for such state-

ments, because that she had made a statement to that effect

was an incontestable fact in the case, and was admitted on all

sides ; but had he a right to assert, in his charge to the jury,

that the "story " of this defendant was that the murderer had

entered by removing the board in this closet ? If it was her

story, then she had narrated the fact as a part of her experi-

ence, just as she had the fact of having been made insensible

by the chloroform. In the judicial statement, the one circum-

stance is as much a part of her story as the other is ; they both

are represented as portions of her narrations of matters that

had equally come under her own observation. The language

used is :
" Either this story is true, that somebody came in by

tiiis broken floor and removed the crocks, and used chloro-

form upon her, and struck her husband, and left while she

slept." Now she had testified that she had tasted and had

felt the effects of the chloroform, and when but semi-conscious

had heard the sound of the assassin's blow. These things she

had told, and they were her story. Had she stated in the

same way that somebody had come in through the broken

fl(»or of this closet? And not only in the clause just quoted
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does the charge impute this statement to the defendant, for in

a subsequent passage the jury is told, " Upon the truth of her

story you may ask yourself the question : why go in this

house in that way?" Tiiat is, in order to test the truth of the

defendant's story that the murderer had effected his entrance

through the broken floor of the closet. The attention of the

jury is invited to the improbability of such story, from the

great difficulty of a person being able to force a passage for

himself in this way. The charge then proceeds to describe,

in a forcible manner, the difficulties to be overcome in effect-

ing such an entrance, and concludes the description of such

an endeavor with the remark, " It may be, perhaps is, a pos-

sible thing to be accomplished." Thus the defendant is held

up as responsible before the jury for a story as to the way the

murderer got access to his victim, which is so intrinsically

improbable that, to the mind of the presiding justice, its truth

is only within the range of possibility. Undoubtedly this

judicial exposition of the case put this defendant in great

peril.

The inquiry then arises, was this defendant liable at all,

under the evidence, to the imputation of having told this

improbable, not to say impossible, story? Was the learned

justice justified, in any degree, in laying to her account the

story that the murderer had entered in this way, in the same

sense that he could lay to her account the statement with

regard to the chloroform. The answer to this depends

altogether on the circumstance whether there was any evi-

dence whatever in the case tending to show that this defend-

ant had made the statement in question. Was there any

proof, direct or inferential, that she had ever told any story

whatever on this subject? If there was, then the judicial

assumption from such evidence of the fact, and the presenta-

tion of it as a fact, however indiscreet or ill-advised such an

assumption may have been, and however clearly such indis-

cretion would have been effective in procuring a new trial on

a motion for that purpose, will not constitute an error in law

upon which this court can reverse this judgment. The ques-
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tion is, therefore, whether there was any testimony upon the

subject, or whether the alleged fact of her having told such a

story, was an introduction by inadvertence, into tlie proofs, of

a foreign ingredient. That is a matter that can be settled

only by an a})peal to the evidence, and as the point is of so

much consequence I have collected all the testimony on the

subject, and will set it out in full.

The first witness testifying on the point was John A.

O'Neil, a police officer, and the following is a transcript of

his deposition. He says

—

"A. I arrived there about ten minutes past eight that

morning ; I immediately began a search for weapons, and

didn't find any ; I found a board underneath the stairway

leading from the basement to the first floor. Q. Point out

on the diagram where you found that board? A. [Pointing

on the diagram]—It was right underneath here ; under that

stairway, down in the cellar. Q. In a closet, was it ? A.

Yes, sir. Q. That is, under the closet that was in the

kitchen ? A. Yes. Q. What sort of a board was that ?

A. It was a common pine board, eight or ten inches wide,

about twenty inches in length ; I showed it to officer Mc-

Horney in the presence of Mrs. Smith, and she said that was

the board that belonged in the end of the pantry ; she said it

was a board that was missing from that closet ; there was a

board missing from the farther end. Q. Did you notice any

plaster on the board ? A. Yes. Q. Was the plaster broken

in the closet ? A. Yes. Q. What else did you do in con-

nection with the case ? A. That is all I done to the house."

The next witness was Michael G. Lennon, the captain of

the police, who said

—

" I then left the bed room and went into the kitchen, and

Mrs. Smith opened the closet door and told me that the jars

in the closet had been moved ; she made an exclamation, 'Oh,

they have moved my jars, or crocks ;' and there had been a

board taken out of the end of the closet; I looked into the

closet and found the jars had been arranged on the right or

eastern side of the closet, and there was sj)ace enough at the
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end of the closet for a person to get up ; the closet had been

a stairway, and had been boarded over; I went down into

the cellar and examined the stairway, and found tiiat a per-

son could go up from the cellar through that opening."

Hattie Smith was then sworn, and said, referring to the

defendant

—

" A. She showed me the closet ; I believe Mr. MoHorney

was with me at the time, and I noticed there was a board oif

;

she said the board was loose, it was only nailed temporarily,

Q. Did she say anything about her crocks there ? J.. I

believe she described to officer McHorney how the crocks

were sitting before, ,but I don't exactly remember ; she told

him that the ones that had stood on the board before had

been disturbed."

The testimony of Jennie R. Smith, the defendant, who was

then examined, was as follows

—

" Q. The next morning, after the people came there, and

McHorney was there, what, if anything, attracted your atten-

tion to the closet over the cellar ? A. I was in tiie parlor,

sitting by the bed room door ; the captain called me to the

bed room, and asked me about the windows—whether I left

them in that condition; I said, 'Yes;' he was speaking to me,

and he said, 'Come this way,' and passed into the kitchen;

he asked me if the small window that was up that morning,

if I always left that open ; I said, ' Yes ;' he then attracted

my attention to the Avindow by the hydrant, and asked me if

that window was always so; I think that is what he said, and

I said ' Yes :' then pointing to the door that led upstairs, I

said, ' That leads upstairs into the bath room ;' he had a little

lamp in his hand; he was about to open the door leading into

the yard, on the back stoop ; he opened the door, and as he

did so he noticed the closet door slam ; he said, ' What is

this ?' I said, ' This is a closet ;' and as I opened it he looked

at me; I suppose I must have been surprised ; I saw every-

thing in a different manner from what I had been in the

habit of keeping it ; he said, ' Do you keep those things that

way?' I says, 'No; I generally kee[) them crosswise;' there
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was two or three pans, or two or three pots ; they was all in

a straight line; he asked me if the closet looked to be the

same ; I said I didn't tliiiik it did ; tlie hole in the back of

the closet looked veiy much larger; I said, 'It looks as if

something was taken away;' he says, 'That will do; you

had better go in and sit down ;' and I went back, and he

went down stairs into the cellar, and I don't know what he

done down there ; when he came back he asked me if my
husband had made a flooring in that stairway ; I said he had;

he asked me how long before ; I don't know whether I told

him or not
;
jthat was all that was said about the closet until

tlie next day, when they showed me the board and asked me

if I thought it belonged there, and I said I thought it did.'

And on her cross-examination she further answered

—

"Q. Was the board ever out of that closet on any other

occasion ? A. No, sir ; not since my husband put it in ; he

made the flooring and i)ut it in ; I never saw it after. Q. Did

you call the attention of t])e j^ersons there present to the con-

dition of the closet and crocks, or did they call your attention

to it? A. When Captain Lennon opened the backdoor it

attracted my attention, and also his attention, and I said that

was a closet, and I think he made a move to open it himself;

I put my hand on it, and opened the door, and I said it had

before been a stairway to get into the cellar, and my husband

had boarded it as a closet; he noticed the place, and asked me

if that was usually so, and I said ' No ;' that I kept the pots

and crocks in a difierent position, and that that space looked

larger. Q. You have not answered my question ; did you

call the officer's attention to the condition of the closet in

which tiie crocks were, or did he call your attention to it?

A. He asked me if I generally kept it in that condition, and

I said no, I did not. Q. Was there a market basket in the

room? A. Yes; in the- middle of the floor. Q. Where was

that market basket in the morning? A. In the middle of

the floor. Q. What kind of a basket was it? A. One with

two lids on it; I generally kept it in the closet; I suppose it

was there. Q. Did you call the attention of any of the offi-
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oers t(» the market basket? A. Yes. Q. Do you recollect

what you said about it? A. No; I said I had been in the

habit of keeping the crocks and the pots crosswise in the

closet, and that I generally had a market basket; I think he

said, ' Is that the basket ?' and I said ' Yes.'

"

Then Captain Lennon, being recalled, said

—

^'Q. Do you remember stating in your original testimony

about Mrs. Smith finding the bottle and the towel, and show-

ing you the closet? A. Yes. Q. Do you remember opening

the kitchen door at that time? A. Before going to the closet?

Q. Yes. A. No. Q. You did not open the kitchen door

before going to the closet ? A. No. Q. Do you remember

whether or not the wind, coming into the kitchen door, shook

the door of the closet, and that attracted your attention to it?

A. No, sir. Q. What attracted your attention to the door ?

A. Mrs. Smith opened it ; I was passing along, looking for

evidence ; I went through the place, and this closet door was

the first that attracted attention in passing from the bed room.

Q. Who first went to the closet, yon or Mrs. Smith ? A. Mrs.

Smith; she was in advance of me; she preceded me; she

opened the closet door before I got to it."

The last witness on the subject was Mary F. Phillips.

This woman, a considerable time after the murder, was in jail

with the defendant, being imprisoned on a charge highly

criminal, and of which she admitted her guilt. She was

asked if she had held a conversation with the defendant, and

having answered in the affirmative, was asked what it was.

She said

—

" A. One day we were speaking about her husband's death,

and I asked her how she thought the person came into the

house that done it, and she said that they came in through

the closet. Q. Anything else? A. No, sir. Q. Is that all

she said about it? A. That is all."

This is the sum of the testimony on this topic.

From this series of citations it is, in ray opinion, conspicu-

ously evident that there was no foundation in the testimony

in this case for the attribution to this defendant of a story on
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the subject in question. She never, at any time or on any

occasion, pretended to know anything about it. When assist-

ing the officers in their search, she opened the door of this

closet, and stated, what was undoubtedly the fact, that the

hole at the back seenaed larger than it had been, and that

what she called her crocks had been moved from their usual

position, and some time afterwards, when asked her opinion

by her companion in jail, she said the person that had com-

mitted the murder had come in through the closet. Such

was her inference, but did she ever have a " story " with re-

gard to the matter, to the truth of which she was so com-

mitted that, as the case was put by the charge upon the falsi-

fication of it by the evidence, siie Avas convicted of falsehood

and of having resorted to a contrivance to turn aside suspicion ?

She no more stated the fact in question as a matter within her

experience, than did the policeman who theorized upon the

subject, and drew a similar inference, state it as a fact within

his experience. It is to be remembered also, in this connec-

tion, that this defendant gave a history of her own relation to

this affair that entirely negatived all pretence that she claimed

to have any knowledge, derived from her senses, with respect

to the particular in question. In the account that she gave

of her own stupefaction by chloroform—an account which, if

untrue, is such a marvel of plausibility—she said that she

was asleep when the assassin entered the room, and that she

did not return to consciousness until after he had gone.

There was no room here, therefore, for any story on her part

as to either his coming or going. She not only did not tell

a story in this respect, but she precluded the possibility of her

doing so. The chloroform transaction had been verified by

her senses, according to her statement, and she had a story to

tell about that, and of which story truth or falsehood could

be predicated ; but with regard to the matter now investigat-

ing it was impossible, by her own showing, that she could

have anything to tell that had been thus verified by her

senses, so that a moral test could be applied to it.

And at this point it is well to notice that there was nothing
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in the testimony in this case that led, inevitably, to the con-

clusion that the displacement of the floor, and of the articles

in this closet, had been the work of the murderer, for there

was no evidence whatever to show even that these things were

done on the night of the homicide. Neither Mrs. Smith nor

any other witness testified with respect to the time when this

closet had been last seen in its normal condition. For aught

that appeared, the board may have been out of its place and

the jars disarranged for days, or even weeks, prior to the time

of the commission of the crime. Mrs. Smith said that this

board was loose, and who, therefore, could confidently say

that, for some purpose undisclosed to us, or by mere accident

in moving the articles in the closet, the murdered man him-

self, in the evening preceding the morning of his death, or at

some antecedent time, may not have displaced this board, and

thus have occasioned its fall into the cellar ? In addition to

this, it by no means followed the conclusion that this disturb-

ance of the closet was the work of the assassin, that he had

effected either his entrance or his exit through this opening,

for he may have made the attempt, and have been balked, by

reason of the opening being too small. In such a situation

of the proofs, and in the presence of the declaration of this

defendant, that she was asleep at the point of time when the

assassin entered, it becomes clear how important, and at the

same time how unverified by the evidence was the judicial

averment that her story was " that somebody came in by this

broken floor." After great labor and painstaking I have

failed to find anything in the proofs that will lay the least

foundation for such allegation.

Nor is there, to my mind, any relief to the situation in the

suggestion that from the nature of the proofs it is obvious

that the imputation of this story to this defendant, as a part

of her narration of the things seen or known by her, was not

designed or intended to be made, but was a mere slip in

phraseology, and that it must have been so regarded by the

jury. I cannot get rid of the diSiculty in that way, for it

appears to me that it is impossible to square the context of
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the charge with such a hypothesis, and for the reason that the

imputation of such a narration to this defendant is a premiss

indispensable to the conclusion which is immediately after-

wards suggested by the learned justice to the jury. Nothing

can be clearer that unless this premiss is posited the deduction

thus suggested is false. This is the course of reasoning on

this point, as I read it in the charge: this woman told the

story tiiat the murderer " came in by this broken floor," and

if it appears that such aperture is so small that such coming

was impossible, then she told an untruth, and therefore "the

closet, the crocks and the board are but deceptive appearances

contrived by her alone, or some one with her, to elude inquiry

and to avert suspicion." It will be here observed that, grant-

ing the fact that the defendant made the statement imputed

to her, the reasoning is consequential and the inference legiti-

mate; but if the imputed statement is not granted, the infer-

ence is in the air. The admissibility of the deduction that

the closet, the crocks and the board are deceptive appearances

contrived by the defendant, depends wholly on the condition

that she is convicted of an untruth in the assertion of the fact

that the assassin came in through the open floor. Her false

statement is a necessary postulate to the conclusion to which

the jury was pointed, and such necessity becomes at once

manifest if we omit such postulate, and substitute in its stead

the real facts in proof. Doing this, the instruction to the

jury on this point would run thus: this defendant called

attention to this closet and to the removal of the board and

the jars, and she expressed an opinion that the murderer had

come in this way ; and if it appears that the murderer could

not have so entered, then such an erroneous opinion on her

part is strong evidence that she was a participant in the act,

and the closet, the board and the crocks are deceptive appear-

ances contrived by her. This, of course, is all disjointed, and

I am forced to think it plain that the judicial reasoning can-

not be made intelligible on any other basis than the assump-

tion that the defendant was charged with the statement in

question. It is, consequently, in my judgment, impracticable,
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to eliminate from this charge this direct ascription to her of

a story that was not hers.

It has already been said that it is competent for the judge

presiding at a criminal trial to lay before the jury for their

consideration his own views and inferences from the proofs,

and that such expressions, no matter how ill advised or

erroneous, can be reviewed on a motion for a new trial, bnt

not on a writ of error; but the defect in this case is that a

story is imputed to this defendant, and put in her lips, which

she never uttered, and thus a fact, of the utmost importance,

is, by unguarded expressions, imported into the testimony,

and the introduction among the proofs of such foreign admix-

ture must of necessity be held to constitute error in law.

Believing as I do, therefore, that at the trial at the Oyer
errors appear in these important particulars, and that such

errors must have prejudiced both these defendants on the

trial of the merits of the case, I shall vote to reverse the

judgment contained in this record.

Dalrimple, J. I do not understand the opinion just read

by the Chief Justice at all unsettles the rule heretofore

adopted and long acted upon in this state, that a judge pre-

siding at the trial of an indictment may comment upon the

facts and circumstances in evidence. I therefore concur in

the reversal of the judgment below on the legal point taken in

the opinion read.

I desire further to say that what is called in the case the

eight-page letter Avas, if not the turning point in the case,

most important evidence. The court was asked in substance

to charge that if that letter was susceptible of two construc-

tions, one going to show guilt, and the other consistent with

innocence, the jury should adopt the latter. I cannot find

that this request was granted in terms, or otherwise. In this,

I think, there was error, and for this additional reason I vote

for reversal.

Van Syckel, J. I cannot concur in the reversal of the

Vol. xti. 2 b
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judgment iu this case on the ground stated in the opinion

read by the Chief Justice, but vote to reverse for another

reason.

The counsel for the defendants requested the court to charge

the jury that, " in construing the letter, if tiie words are sus-

ceptible of two meanings, the presumption is on the side of

innocence," which request Avas refused.

This letter was of such importance in the case that the

judge told the jury " that without it the testimony would

have been quite weak to connect Bennett with tlie transac-

tion." It was of the highest importance, therefore, to the

defendants that the legal rule for its interpretation should

have been accurately stated.

In the absence of the special request, no error could be

found in the instructions of the judge on this point; the gen-

eral rule he laid down was correct, but a further duty de-

volved upon him when the specific request to charge was

made.

It was not competent for the defendants to ask the court to

charge that if this letter, standing by itself as an independent,

isolated piece of evidence in the cause, was susceptible of two

meanings, that in favor of innocence should be favored.

The defendants had no right to separate any matter of evi-

dence from the whole case, and demand such instructions with

reference to it exclusively. If such a request had been made,

it would have been jjroperly denied, but I do not understand

that to be a fair interpretation of the request to charge.

It must be understood to have been made with reference to

the attitude in which the parties defendant were placed by all

the testimony in the case, as the case of the state was presented

when all the testimony was in.

In that view the request was a proper one, and the court

should have charged the jury that, in construing the letter, if

the language of it was susceptible of two meanings, under a

fair consideration of all the testimony and circumstances of

the case, giving to such testimony and circumstances due
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weight and importance, tiien the presumption was on the side

of innocence.

In the failure so to charge, in my opinion, there was error,

for which the judgment should be reversed.

The Chancellor and Judges Dixon and Green con-

curred in this opinion.

For ajit-mance—Reed, Woodhull, Clement. 3.

For reversal—The Chancellor, Chief Justice, Dal-

RiMPLE, Depue, Dixon, Scudder, Van Syckel, Dodd,

Green, Lathrop, Lilly, Wales. 12.

MAJOE HENDEKSON AND WILSON BANKS v. WILLIAM
HAYS ET AL.

1. Title cannot be derived through a sheriff's deed, unless it appears

ajQBrmatively by recitals in the deed, or by proof aliunde, that the

sheriff has adrertised the sale according to law.

2. This established rule was not changed by the act of March 25th

1864. Pamph. L., p. 498.

In error to the Supreme Court.

For the plaintiffs in error, W. E. Potter.

For the defendant in error, D. J. Pancoast.

The opinion of the court was delivered by

Van Syckel, J. The action below was brought to recover

damages by trespass upon lands.

The plaintiffs derived their title through a deed from John

Sibley, sheriff* of Cumberland county, to Thomas Lee and

James Hankins, dated April 19th, 1817, recorded September
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lOtli, 1817. There is no recital in this deed that the sale of

the premises was previously advertised, as the law directs, nor

was there any proof, on the trial of the cause, of such adver-

tisement of the sale.

The act of March 25th, 1 864, {Pamph. L., p. 498 ; Rev., p.

1045,) is relied upon to support the title under the deed in

question. It will be necessary, therefore, in construing this

act of the legislature, to consider how the law stood when it

was passed.

In Dm v. Despreaux, 7 Halst. 182, it was held that, in

deducing title under a sheriff's sale, the judgment and execu-

tion are to be shown, as well as the deed from the sheriff to

the purchaser.

This was the settled rule, repeatedly recognized. Den v.

Farlee, 7 Haht. 326.

A sheriff's deed is admissible in evidence, although it con-

tains no recital of the advertisement of sale. It is not indis-

pensably necessary to make such recital, as it is not required

by the statute. The want or omission of such recital imposes

on the party claiming under the deed the proof that the neces-

sary public notice has been given. It must positively appear

by recitals in the deed, or by proof aliunde, that the sheriff

has advertised the sale according to law. Den v. Downarn, I

Green 136 ; Den v. Philhower, 4 Zab. 796.

In this state the recital in a sheriff's deed of a compliance

with the requirements of the statute as to advertisement, lias

always been regarded as sufficient prima facie evidence of tiie

fact. In the absence of such recital the party must adduce

other proof Osborne v. Tunis, 1 Dutcher 633.

Presumption that such advertisement has been made will

not arise simply from lapse of time in favor of ancient deeds.

There must be some other circumstance besides the mere fact

that the deed is ancient, to justify the presumption that the

sale was duly advertised, in the absence of recital to that

effect. The cases which support such presumption are cases

where possession has accompanied and followed the deed.

aS'. C, 1 Dutcher 663.
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The case of Nichols v. Disner, 5 Dutcher 293, holding that

the title of a purchaser of land at sheriff's sale cannot be im-

peached by parol evidence that the judgment was satisfied

before the sale, was affirmed by the Court of Errors in No-

vember, 1863. 2 Vroom 461.

The certificate of the clerk upon a writ of execution, that

it was actually recorded before it was delivered to the sheriff,

was prima facie evidence of that fact, but was subject to be

contradicted. Voorhees v. Chaffers, 4 Zah. 507 ; Den v. Gas-

ton, Jd 818 ; S. C, 1 Dutcher 615.

1. Prior, then, to the act of 1864, it was necessary to show

tiie judgment and execution upon which the sheriff's deed

was founded.

2. It was competent to show tliat the execution had not

been actually recorded before its delivery to the sheriff; and

3. The recital in the sheriff's deed that he had duly adver-

tised the sale, could be contradicted.

The legislature, therefore, had in view the fact that these

were contestable matters when this enactment was passed enti-

tled " An act for the better security of titles to land sold by

sheriffs and other officers," &c.

The second section of the act provides that the conveyance

of any land sold by any sheriff or other officer in pursuance

of a decree, judgment, execution or order of a court, &c.,

shall be good and sufficient prhna facie evidence of the truth

of the recital in the said deed or conveyance contained.

The third section provides " that when a conveyance of any

land or real estate sold as aforesaid shall hereafter be duly

made and acknowledged or a[)proved as aforesaid, or shall

have been heretofore duly made and acknowledged more than

seven years before the same shall be offered in evidence, no

evidence shall be received or be of any force or avail against

any bona fide purchaser holding under such conveyance, or

his heirs or assio;ns, that the execution had not been dulv

recorded before it was delivered to the sheriff, or that the sale

of said land or real estate had not been duly advertised, or

that the money recovered or ordered to be made by the
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decree, judgment or execution had beeu paid before the sale,

unless the payment or satisfaction of such decree, judgment

or execution shall have been entered of record before said

sale."

The act of 1864, and the supplement, {Pampli. L., 1869, p.

1238; Rev., p. 1045,) directing that recitals in a deed given

by a public officer shall be prima facie evidence of the facts

recited, do not at all affect the title under tlie deed, but only

change the rule of evidence as to the manner of proving the

facts required to constitute a valid sale, and it applies wiiere

a deed given before the passage of the act is offered in evi-

dence. Campbell v. Dewick, 5 C. E. Green 186.

By the second section of the act of J 864, conveyances there-

tofore made, or thereafter made, were declared to be prima

facie evidence of the truth of the recitals therein contained.

It did not dis})ense with the necessity of such recitals as

before that had been adjudged to be necessary, but gave to all

the recitals, including that of the judgment and execution, the

force of evidence for the party offering the deed, until it was

overcome by counter-testimony.

The great peril to titles was that although it might be re-

cited in the deed that the execution had been duly recorded,

and the sale duly advertised, it was competent to controvert

these statements by other testimony.

This was clearly the mischief at which the third section of

the act of 1864 was aimed, in providing that no evidence

shall be received, or be of any force or avail against any bona

fide purchaser, tiiat the execution had not been duly recorded

before it was delivered to the sheriff, or that the sale had not

been duly advertised.

As to deeds made after the act, such testimony was abso-

lutely excluded, and it was also made incompetent as to all

deeds which had then been executed more than seven years.

As to past transactions tiie legislature deemed it wise to

establish a period of limitation behind which suitors would

not be permitted to call in question these material recitals.

There is no declaration in this leoislation that a sheriff's
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deed shall be prima facie evidence of any fact which it does

not recite, and there is nothing in it fi'om which such a legis-

lative intent can be inferred. A purpose to overturn a well-

established rule of law on a subject so important would have

been expressed.

The third section does not build up the title, nor give force

to that which before had no efficacy, but it presents a prima

fade title resting upon the evidence of recitals from being

torn down by counter-testimony.

It operates in favor of a party who, under iiis conveyance,

has a valid title upon which he can rest. It supplies no

defects in that title, apparent on the face of his deed ; it simply

estops the adversary from resorting to j)arol evidence to ex-

pose latent defects or irregularities in conducting the sale.

Its restraint operates exclusively upon the party who assails

the title under the deed ; he shall not submit evidence to con-

ti'adict the matters specified.

But the party who claims under the deed must show a

valid title. It must appear that his deed is duly made, and

if it fails to recite the essential facts, the burden lies upon him

to prove them by evidence aliunde. Failing in that, there is

nothing for the adverse party to contradict; it is a failure on

the part of the sheriff's grantee to establish his case.

The third section also provided, out of abundant caution,

that the fact that the judgment was unpaid at the time of sale

could not be litigated, except where satisfaction was of record,

because the right to contest that matter had been so recently

in controversy. Nichols v. Disner, 5 Dutcher 293 ; S. C, 2

Vroom 461.

In the deed offered, on the trial of this cause below, there

was no recital that the sale was duly advertised, and no proof

of that fact aliunde, and therefore the plaintiff through that

conveyance could derive no title to the locus in quo; his case

failed for want of evidence on his part. It was not necessary

for the defendant to offer any evidence that the land had not

been duly advertised, the plaintiff having failed to make a

primafade case. The plaintiff did not put himself in a posi-
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tion to invoke the benefit of the prohibition contained in the

third section of the act of 1864.

Whether, in deeds executed since that act took effect, the

recital of due advertisement in the sheriff's affidavit will sup-

port the title, where there is no such recital in the body of

the conveyance, is a question which it is not intended now to

decide.

The judgment of the Supreme Court should be reversed.

For affirmance—None.

For reversal—The Chief Justice, Dalrimple, Depue,

Dixon, Scudder, Van Syckel, Woodhull, Clement,

Green, Lilly. 10.

WILLIAM W. BIED ET AL., PLAINTIFFS IN ERROR, v.

DELILAH ANDERSON, DEFENDANT IN ERROR.

The right of a lessor to distrain gx-owing crops, under section eight of the

act concerning distresses, is not affected by the sale of such crop by

the tenant.

Error to Hunterdon Circuit.

For the plaintiffs in error, /. T. Bird.

For the defendant in error, J. N. Voorhees.

The opinion of the court was delivered by

The Chancellor. ' The action was trespass de bonis

asportatis. The goods were a crop of grain taken by the

defendant in error, in distress, as the property of James Bird,

her tenant, for rent due her from him for the farm on which

the crop was growing. The rent was for the year 1876, The
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only question at the trial was as to the ownership of the goods,

the plaintiffs in error claiming that they were the property of

"William W. Bird, and not of the tenant, when the distress

was made. The claim of William W. Bird was based on a

contract made in 1873 between him and the tenant, whereby

the latter then, for a valuable consideration, sold the crop to

him. The plaintiffs in error adduced proof that the tenant

entered into possession of the farm, under the lease, in the

spring of 1873 ; that there was then growing on the premises

a crop, one-half of which belonged to the outgoing tenant,

and the other half to the defendant in error, the lessor; that

William W. Bird, proposing to buy the outgoing tenant's

share of the crop for the benefit of the incoming tenant, who
is his son, spoke to the lessor on the subject, informing her

of his purpose, and of an agreement between him and his

t5on, by which he was to sell the half to the latter, in con-

sideration of the croj) to be produced on the demised premises

in the last year of the term, 1876 ; that the lessor said that

she "was willing, so that she had her half of the crop,"

referring to the crop on the premises in 1873, of which she,

as before mentioned, owned one-half, and thereupon the out-

going tenant's half of the crop was bought by William W.
Bird, and sold to his son, the lessee of the farm, for the

before-mentioned consideration. The jndge overruled this

evidence, and rightly. By the agreement between William

W. Bird and his son for the sale of the crop to be produced

in the last year of the term, the right of the lessor to distrain

upon the crop was not affected. Guest v. Opdyhe, 2 Vroom

552. In that case, it was held by this court that the power

conferred by the eighth section of the act concerning dis-

tresses (Rev., p. 309,) upon a landlord to seize as a distress for

rent all or any wheat, rye, &c., or any produce whatever

growing or being on the demised premises, is not limited to

grain, &c., belonging to the tenant. Nor was the lessor in

the case under consideration estopped by the evidence adduced

to that end. By the reply which she made to William W.
Bird when he communicated to her his proposed arrangement,
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she merely expressed her iudifferenee in regard to it. Her

right to distrain was not affected by the arrangement. There

is no error in the record.

The judgment should be affirmed.

For affirmance—The Chancellor, Dalrimple, Depue,

Dixon, Knapp, Reed, Scudder, Woodhull, Clement,

DoDD, Green, Lilly. 12.

For reversal—None.

JOSEPHUS SOOY, Jr., ET AL. v. STATE OF NEW JERSEY.

1. The statute approved March 27th, 1874, [Rev., p. 1216,) was not appli-

cable to a state treasurer then in office and holding over because of

failure to appoint his successor.

2. A bond for the faithful performance of official duty, given to the state

by a treasurer so holding over, and sureties, on the demand of the two

liouses of the legislature, declaring that, if it was not given, they would

appoint his successor, is not vitiated by duress, but is valid as the vol-

untary act of the obligors.

3. Such a bond need not be executed before the president of the senate,

nor be approved by the legislature.

4. A receipt for moneys of the state, paid by the state's debtor to the state

treasurer, signed by that officer, but not countersigned by the state

comptroller, is competent evidence on behalf of the state to charge the

treasurer and his sureties with the money so received.

5. The treasurer and his sureties are chargeable with moneys collected

by the treasurer in advance, which fell due during the incumbency of

the same treasurer and the period for which the sureties were respon-

sible.

6. In the absence of statutory provision to that effect, neither the legis-

lature nor its members are agents of the state for the reception of

bonds or other contracts Avhich impose no obligations upon the state

and impair none of its rights.

7. In a matter wherein the legislature properly acts as agent of the state,

notice to the members of the legislature individually is not notice to

the state ; such notice, to bind the state, must be given to one of the

legislative branches in organized session.
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8. The knowledge of the agent is chargeable npon his principal when-

ever the principal, if acting for himself, would have received notice

of the matters known to the agent.

9. In an action by the state upon a state treasurer's bond, the obligors

can be held responsible for moneys received officially by the treasurer

during the period covered by the bond, and applied by him to tlie

satisfaction of defalcations which he had committed before that period,

the state having received the moneys without knowledge of the mis-

application.

10. Cotemporaneous entries made by the treasurer in his official books,

and his returns to the state comptroller registered in the latter's

books, showing the application of moneys delivered by the treasurer

into the state treasury, are conclusive evidence against the treasurer

and his sureties.

In error to the Supreme Court. For opinions of the Supreme

Court, see 9 Vroom 324, and 10 Vroom 135, 539.

For the plaintiffs in error, C. Parker and A. Browning.

For the defendant in error, B. Gnmmere.

The opinion of the court was delivered by

Dixon, J. This writ of error brings up the proceedings

of the Supreme Court in a suit by the state on a bond of

Josephus Sooy, Jr., formerly state treasurer, and his sureties.

The first and second alleged errors lie in the striking out

of the second and third pleas, pursuant to the opinion of the

Supreme Court, on demurrer, as reported in 9 Vroom 324.

It was there decided that the statute approved March 27th,

1874, [Bev., p. 1216,) directing the treasurer of the state to

give bond before entering upon the duties of his office, did

not apply to a treasurer already in office and holding over

because of the failure to appoint his successor ; that the bond

in suit was not required by any law, but was the voluntary

act of the obligors, and as such binding upon them ; that a

demand by tiie two houses of the legislature that Sooy should

give the bond or they would appoint his successor, as was

their constitutional duty, did not constitute duress at all affect-

ing the obligation; and that the want of execution of the
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bond before the president of the senate, and its non-approval

by the legislature, were also unimportant. We think the

results reached on these pleas were cori*ect, and no attempt

need be made to give other reasons than are embodied in the

opinion cited.

The next allegation of error is based upon the admission in

evidence, at the trial, of certain receipts, signed by the said

treasurer, for moneys paid to him by the Pennsylvania Rail-

road Company in advance, on account of taxes thereafter fall-

ing due to the state. The objections to these receipts were

two-fold : that they were not countersigned by the comp-

troller, and that the moneys for which they were given were

not due at their date. The first objection was rested on the

sixth section of the act creating the office of comptroller, {Rev.,

p. 1217,) which provides that the comptroller shall counter-

sign all receii)ts for money paid to the treasurer, and no

receipts shall be evidence of payment unless so countersigned.

The plain design of this enactment is the protection of the

state. It aims to induce the state's debtors, when paying their

debts, and of course seeking written evidence of payment, to

require such receipt as will convey to the comptroller knowl-

edge of the payment, and so provide for the state a check

upon the treasurer. But it does not avoid payments made by

those who omit to obtain legal vouchers; it simply imposes

on them the burden of proving the payment in some other

method. Nor does it restrict the authority of the treasurer

to the receipt of moneys so evinced. His general agency for

the collection of all moneys of the state remains unimpaired

by the neglect of any prescribed formality. The act is merely

a rule of evidence between the state and its debtor. It cannot

be invoked against the state by its delinquent officer. It was

never intended to shield the treasurer, by preventing his

written declarations from being used to charge him with

money received, because they were not endorsed by the comp-

troller, or by relieving him from accountability to his princi-

pal for what his principal had directed him to do, because he

hud chosen to ignore some instructions as to the mode of
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doing it. The second objection, that the money was not due

at the time of payment, is equally unavailing. It became

due during the incumbency of the officer, and during the

period for which these sureties had assumed responsibility for

his conduct, and therefore, plainly, his authority and their

liability extended to its collection. The precise time of pay-

ment was a matter for the treasurer and the debtor.

The next assignments of error relate to the overruling of

several questions put by the defendants at the trial to Levi

French. This witness was a member of the general assembly

at the session of 1875, when the bond in suit was presented

to the legislature for approval, and was also a member of a

committee of the house to which the bond was referred,

" with power to examine, under oath, the parties signing

said bond, and to ascertain the present condition of the state

treasury, and the management thereof since February 1st,

1873, and make all necessary examination under oath, and

report thereon as soon as possible." This committee had

reported that the bond was sufficient, and they advised its

approval, and that " their pressing duties unfit members in

this house, and the great amount of work required, has

decided it to determine not to undertake to ascei-tain the pres-

ent condition of the state treasury." These facts appearing,

the witness was asked, " Were you and other members pos-

sessed of information respecting the official standing and char-

acter of Josephus Sooy, Jr. ?" and having answered, " I can-

not say if it was information ; I had the general impression

among the members of the legislature;" was then asked, "An
impression to what effect?" and the question was overruled.

The following questions were then put to him: "Did you

derive any information from Mr. E. J, Anderson, clerk in

the comptroller's office, before the approval of the bond in

question, as to the financial conduct of Mr. Sooy as state

treasurer ?" " Did you not, as a member of that committee,

by reason of information which you were led to believe was

in possession of Mr. E. J. Anderson, as to the financial con-

duct and condition of Mr. Sooy as state treasurer, propose,
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prior to the approval of the bond, that Mr. Anderson should

be brought before the committee to testify ?" " Did you, from

any source, prior to the acceptance of that bond, acquire infor-

mation that Mr. Sooy had been guilty of irregularities or dis-

honesty as state treasurer—if yea, state the source and the

information you acquired?" which questions were severally

overruled. These interrogatories were propounded with the

view of sustaining the plea of the sureties, to the effect that

before the giving of the bond in suit, Sooy, their principal,

being state treasurer, had been guilty of negligence in the dis-

charsre of his duties, and of embezzlement and defalcation in

his office, and this conduct was known to the state, but was

not disclosed by tlie state to the sureties, and hence the bond

was invalid, being obtained by a suppression of the truth,

equivalent to fraud. The immediate object of the inquiries

was to prove knowledge of the state by notice to its agents.

In testing the legality of this offered proof, the first point

to be settled is whether the witness was an agent of the state

for the reception of such notice. We have already reached

the conclusion that this bond was provided for by no statute,

but was the voluntary act of the obligors ; and therefore the

question becomes a general one, whether a member of the

legislature is the agent of the state to receive notice of facts

which, if comnmnicated to the state, would invalidate a bond

delivered to the state. I know of no legal rule which could

lead to an affirmative answer to this inquiry. Unless so made

by specific enactment, neither tlie members of the legislature

nor the legislature itself is the agent of the state for the re-

ception of bonds or other contracts. Such an act, where the

instrument imposes no obligations upon the state, and impairs

none of its rights, but is wholly for its advantage, is purely

ministerial, and pertains to the executive department of the

government. The legislature has no concern with it, and in

no sense represents the state in the transaction. But even if

the statutes relating to treasurers' bonds were applicable to this

obligation, and they required not merely the sufficiency of the

sureties to be approved, but the bond itself to be accepted by
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the legislature, still, in my judgment, the evidence offered

would have been properly rejected. For, while the cases are

not at one as to the effect upon the corporation of notice to

the individual members of an aggregate body authorized to

act as the agent of the corporation, yet I think that, from the

very nature of the relations subsisting between the members,

the body and the corporation, the insufficiency of such notice

to charge the principal is fairly deducible. The fundamental

idea is that notice to the agent is notice to the principal. But

the members, even all of them, taken separately, are not

agents of the corporation. An act assented to by every one

of them is not a corporate act, unless, at the time of assent,

they are convened in organized form. As the corporation

incui's no liability by the acts of the individual members, why
should it be involved by their neglect ? It reposes no trust

or authority in them, save when regularly assembled, nor

holds them out as charged witli any power or duty on its

behalf. Sucii a view of this question seems to be supported

by tlie better reason, even in regard to private corporations.

Ang. & Ames on Coi-p., §§ 307, 308 ; Story on Agency, §§ 140

b, 140 c.

But in the case of members of public bodies representing

governmental corporations, important considerations of policv

appear to strengthen the opinicm thus entertained. Tl>^se

functionaries are frequently selected from other considerations

than their special fitness for tlieir positions ; their active term

of office is generally short, and their interest in the common-
wealth is usually not greater than that of the other citizens.

Then, too, they are ordinarily not chosen by the corporation

at large, or its responsible managers, but by detached portions

of it, who may or may not feel concerned for the general

good. Hence the scope of the authority of governmental

agents is wisely restricted to the narrowest reasonable compass.

Lee V. Munroe, 7 Cranch 366.

The notice, to be equivalent to notice to the state, should

have been given to the senate or general assembly in session,

which alone would be the agents of the state.
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But even cojiceding the efficacy of the knowledge of the

witness, under certain circumstances, to bind the state, there

is, in my judgment, yet another rule which condemns the ex-

cluded questions. This is, that the notice must eome to the

agent while he is concerned for the principal, and in the course

of the same transaction, and if he have notice only by some

other transaction, foreign to the business in hand, this will

not affect the principal. 2 lAvei-more on Agency 237 ; Dun

lap's Paley's Agency 263, note ; Wade on Notice, §§ 672, 688 ;

Story on Agency, § 140.

Although this rule is generally supported by judicial

authoi-ity, yet it is not universally adopted. Most respectable

courts have held that if it appear that notice, given t» an

agent prior to his agency, or in another transaction, is in the

mind of the agent while acting for the principal, and is such

as the agent is at liberty to communicate to the principal, the

latter will be bound by it. Hnrt v. Farmers and Mechanics

Bank, 33 Vt. 252; Dresser v. Norwood, 17 C. B. {N. S.)

466 ; The Distilled Spirits, 11 Wall 356.

Such a doctrine is plainly deducible from what is said, in

the case last mentioned, to be the underlying principle, a pre-

sumption of law that the agent communicates to his principal

the knowledge which he has respecting the subject matter of

negotiation. But I do not see why there should be such a

legal presumption. It is ordiiiarily contrary to the fact and

to the possibilities of the case. It may frequently promote

injustice, by placing on the principal burdens which he never

thought of assun)ing, and which the person dealing with him

did not intend to impose. It may put the principal in a

worse position, and the other party in a better position, than

they would have held if negotiating together immediately.

The more just principle would seem to be one that aimed to

award to each the benefits and burdens which would have

arisen if the business had been transacted by both in person.

Such a result would follow if the rule to be adopted were

that whenever the principal, if acting in the matter for him-

self, would have received the notice, the knowledge of his
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agent shall be chargeable to him. This would ordinarily re-

strict the binding force of the agent's knowledge to those cases

where it was acquired in the transaction of his principal's

affairs ; but it would also include the case, (which was that of

Hart V. Farmers and Mechanics Bank, uhi supra,) where the

party relying upon the notice refrained from giving the agent

express notice, because he knew that the agent was already

aware of the facts, and also the case, (which was that of

Dresser v. Norwood, ubi siipra,) where the third party con-

tracted with the agent on the basis of the facts known to the

latter. In both these cases it was fair to assume that express

notice would have been given if it had not been known to be

unnecessary. But if the principal, or an agent ignorant at

the time of his employment of the fact with notice of which

it is sought to charge the principal, would not have been ap-

prised of that fact, I do not perceive why third parties should

acquire any unexpected rights against the principal from the

mere knowledge of an agent not comnmnicated to him, even

supposing the agent's duty to his principal required the dis-

closure to him of that knowledge.

Under the rule thus stated, none of the questions overruled

was legal, because none of them was restricted to notice or

information received by the witness while he was engaged in

any official duty as representative of the state, and conse-

quently they were all calculated to draw out evidence not

pertinent to the point of investigation. The examiner was

bound to so frame his interrogatories as to exclude the proba-

bility of irrelevant testimony.

The last assignment of error to be considered relates to the

quantum of damages adjudged by the Supreme Court to be

recoverable under this bond according to the special verdict.

These damages were assessed upon the theory that the

treasurer had the power of applying the moneys, received by

him officially after the bond was given, to the satisfaction of

defalcations committed by him as treasurer before that period,

the state having no knowledge of his purpose of misappropria-

tion; and that entries made in his official books under liis

Vol. XII. 2 c
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direction, and his official returns to the comptroller, registered

by the comptroller in his books, showing such application,

were conclusive upon the treasurer and his sureties. Both of

these positions seem to us to be well founded, and they re-

quire no further support than the opinion of the Supreme

Court discloses. See 10 Vroom 539. The first principle has

been very recently acted upon in Inhabitants of Egremcmt v.

Benjamin, 125 Mass. 15, where it is regarded as settled that

if an officer applies moneys received during the term covered

by the bond, to the payment of arrearages of a previous term,

and the corporation whose servant he is, receive such moneys

in good faith, without knowledge of any purpose on his part

to defraud the sureties on his bond, such sureties are liable for

the deficiency in the funds of the year covered by the bond,

which residts from such application of the moneys received.

It was strenuously insisted against the second rule adopted

that the entries are mere false book keeping, and the facts

being now made plain, those entries work no actual injury to

the state, and justify only nominal damages upon the bond.

But we do not so regard them. They are the cotemporaneous

declarations by the officer paying, and by the state receiving,

of the account on which payment is made. They are not the

statement of what had been done between the original debtor

and the state's agent ; but they were the characteristic con-

comitants of the transaction between the agent and his princi-

pal, not to be contravened as proof, except as the transaction

itself might be repudiated by a party having the right of re-

pudiation. That right certainly does not belong to the

treasurer or those who have vouched for the integrity of his

conduct.

We find no error in the cause, and the judgment should be

affirmed.

For affirmance—The Chancellor, Dalrimple, Dixon,

Reed, Clement, Dodd, Green, Lathrop, Lilly. 9.

For reversal—None.
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1. A deed cannot be delivered in escrow to the grantee or obligee.

2. A county surrogate acts as the deputy of the Ordinary, and a deliv-

ery to the former is a delivery to the latter, and, being thus, a deliv-

ery to the grantee cannot be in escrow.

3. On a special verdict the court can make only necessary or clear

deductions from the facts found.

4. To constitute an escrow, the deed must be placed with the depositary

on condition that it is not to go into effect until the doing of some act

or the happening of some event in the future.

6. In the absence of such condition, a mere expectation, or a promise

that something will be done, a delivery will not be held conditional.

6. A guardian's bond, calling in its premises for three sureties, was

executed by two of them and left with the county surrogate, they at

the time telling the guardian to bring in the third surety and he

promising to do so, held binding on those executing, although the

third surety failed to execute.

Suit in tiie Hunterdon Circuit on a guardian's bond. Under

the direction of the court a special verdict was rendered. The

facts found are" sufficiently stated in the opinion.
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Ordinary v. Thatcher.

Argued at June Term, 1879, before Beasley, Chief Jus-

tice, and Justices Dalrimple and Woodhull.

For the plaintiff, J. N. Voorhees.

For the defendants, John T. Bird.

The opinion of the court was delivered by

Beasley, Chief Justice. The first subject of inquiry

in this case is, whether a guardian's bond, given in the com-

mon form to the Ordinary, can be delivered in escrow to

the surrogate of a county ? The proposition is stated inten-

tionally in this general form, so as to separate the question,

for the purposes of the research, from the specialties of this

particular case, and which specialties will be considered in

another aspect of the discussion.

It has been frequently decided that a deed may be deliv-

ered in escrow to a co-obligor, even though such obligor be

the principal bondsman. Such were the judgments in the

leading cases in this state of State Bank v. Evans, 3 Green

155, and of Black v. Lamb, 1 Beasley 108 ; 2 Id. 455. In

both of these instances the deed in question respectively was

delivered conditionally to one of the co-obligors, and in each

case the instrument was regarded as having been well deliv-

ered in escrow. This same doctrine is maintained by such a

multitude of authorities that it seems hardly open to contro-

versy anywhere, and it certainly is at rest so far as concerns

our own tribunals. It might, however, tend to misconception

if this general statement of the legal rule should not be quali-

fied by an intimation that there may be cases in which an

obligor may, by his incaution, impart to the depositary of the

instrument delivered in escrow such an apparent right to pass,

it away in an unqualified form to the obligee, as to prevent

such obligor from setting up the existence of a condition that

was to have been complied with before such instrument be-

came deliverable. This restrictive rule has been sanctioned

by a number of the courts of this country, and has recently
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been enforced by the Supreme Court of the United States in

the case of Dair v. United States, 16 Wall. 1, in which a

bond perfect on its face had been executed by sureties and by

them delivered in escrow to the principal obligor, and who
had passed it over in the ordinary course to the government

;

the attempted defence was that the instrument had been

placed with the jjrincipal obligor as an escrow, and had been

delivered by him in violation of the condition imposed; but

the court adjudged that as the principal obligor had been

clothed with an apparent right to transfer the bond without

•qualification, and as the officer of the government receiving

it, no matter how vigilant, would be unavoidably deceived by

such conduct, the defence could not prevail. The decisions in

the cases of State v. Peck, 53 Maine 284 ; State v. Pepper, 31

Indiana 76, and Millett v. Parker, 2 3Ietc. {Ky.) 608, are to

the same effect.

From this explication it will be noted that the cases in this

train proceed on the ground, not of a denial that a deed may
be delivered by a surety in escrow to the principal obligor,

but that an estoppel in pais may arise from the position of

the circumstances ; the consequence therefore is, that the

principle thus introduced does not obtain unless the recipient

of the bond is so situated as almost unavoidably to be misled,

by the appearance of things, into the belief that the obligor

in making delivery has the legal power to do such act. If

there is in the affair anything to put him on his guard, as, for

example, the indications on the face of such a bond as is now
under consideration, which has not been executed by all the

persons named in its body as obligors, the rule does not

become applicable. Inasmuch, however, as the bond in the

present case was not delivered by the sureties through any

intermediate agency, but by their own hands, this doctrine of

estoppel is not pertinent, and was alluded to only to avoid

mistake with respect to the extent of the general rule that the

co-obligor may hold the deed in escrow in behalf of the sure-

ties.

As the surrogate received this bond from the sureties them-
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selves, the only inquiry under the present head is, as to the

legal status of that officer in an affair of this kind. Does he

stand sufficiently aside of the obligation, so as to be capable

of taking, for the benefit of the sureties, the bond in escrow

;

or does he, in its reception, represent, sinij^licite); the obligee ?

Can this officer in such a matter be the agent of the surety^

as well as the agent of the surrogate-general ?

My consideration of the subject has led me to the conclu-

sion that the county surrogate is in this respect the agent of

the Ordinary alone, who is the obligee in the instrument.

The procedure comprising the making of these bonds is this t

a petition is presented to the Orphans' Court, praying for tiie

appointment of a person nominated as guardian, and offering

to have executed a bond with certain named sureties; the

court assenting, a bond is prepared and given to the surrogate,

who presents it to the court for approval, and, upon being

passed, files it in his office. In form, the bond is between the

guardian and his sureties of the one part, and the Ordinary,

or surrogate-general, of the otiier.

It is thus evident that unless the tradition of these bonds

to the county surrogate be a tradition in law to the surrogate-

general, they are not, in point of fact, passed to him at all. It

seems to me, therefore, that the county surrogate is, in this-

matter, the representative of his superior officer, and that

therein his entire function consists in a right to accept a deliv-

ery of the bond. He has no authority to do more than this ;

he is not empowered to make any terms, or to assent to any con-

ditions, in behalf of his principal ; and being a public officer,

the extent of his ability is known to all persons dealing with

him. The receipt of the bond on the part of the surrogate i&

a mere ministerial act, and in doing it he is the deputy of the

Ordinary. It is, too, an official act, and, being a public offi-

cer, he cannot in such a" transaction be the agent of an indi-

yidual. In short, in my judgment, the surrogate-general

receives this bond from these obligors by the hand of his sub-

ordinate, and, in point of law, the transaction consists of a

delivery of the instrument to the obligee.
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This being the situation, I think it follows unavoidably

that this defence is invalid, for a deed cannot be delivered in

escrow to the grantee, or obligee. Authorities may be found

that deny, or question, this proposition, but I see not the

least ground for saying that it has not always been one of the

admitted canons of the common law. I am not aware that

any English judge has ever doubted the prevalence of the

rule. Tlie doctrine is stated as established law, both in the

Touchstone and in the Institutes of Lord Coke. In the for-

mer of these authoritative works the principle is stated in

these plain words : "The delivery of a deed as an escrow is

said to be where one doth make and seal a deed and deliver it

unto a stranger until certain conditions be performed, and

then to be delivered to him to whom the deed is made,

to take effect as his deed." And again, in a subsequent pas-

sage, this master of the common law says :
" So it must

be delivered to a stranger; for if I seal my deed and deliver

it to the jparty himself, to whom it is made as an escrow upon

certain conditions, &c., in this case let the form of the words

be what it will, the delivery is absolute, and the deed shall

take effect as his deed presently, and the party is not bound

to perform the conditions ; for in traditionibus chartarwn non

quod dictum, sed quod factum, est inspiciturj' Shep. Touch.

58, 59. And prior to this authority we find the same doc-

trine stated as settled law in the treatise of Perkins (p. 61),

which Lord Coke, in the preface to volume X. of his reports,

tells us was " wittily and learnedly composed and published
"

in the reign of Edward VI. There are also a number of

references to the doctrine in the Year Books. 14 Hen. VIII.,

p. 28 ; 18 Hen. VI., p. 42. And the following references

will serve to show how extensively the existence of this legal

rule has been recognized both by the English and American

courts: Co. Litt. 36; Thoroiighgood^s case, 9 Eep. 137;

Whyddon's case, Cro. Eliz. 520 ; Blunden v. Wood, Cro. Jac.

85 ; Holford v. Parker, Hob. 246 ; Bushell v. Pasmore, 6

Mod. 218; T. Moore 642; Foley v. CoivgiU, 5 Blackf. 18;

Gilbert v. K- Amer. Ins. Co., 23 Wend. 43 ; Pen v. Partee,
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2 Dev. & Bat 530; Simonton's Estate, 4 Watts 180; State

Bank v. Chetwood, 3 Haht. 1.

With respect to the authorities cited in the well-considered

and learned brief of the counsel of the defendants, it is to be

observed that most of them relate to cases in which the im-

peached instrument had been delivered on condition to a

co-obligor or to a third party; and it will be found that in

most of these decisions it is incidentally admitted that such a

delivery cannot be made to an obligee. An exception to

such current of authority is certainly to be found in the

remarks of Judge Campbell, in the case of People v. Bost-

wiok, 32 N. Y. 445, to the effect that the rule that a

deed cannot be delivered as an escrow to the party who

takes the interest under it, has application only to the case of

a deed of conveyance, and that it is such a deed alone that

cannot be delivered to the grantee on condition, the reason

being that in such case the estate vests, " which cannot be

divested except by due process of law or by the voluntary

execution of a deed by the grantee ; " but there seems to be

no reason to believe that this novel view was the ground on

which the decision of the court was rested, for Chief Justice

Deuio, in the expression of his conclusions, without noticing

the theory of his learned colleague, adheres to the accepted

doctrine, and says, " certain principles are very well estab-

lished ; where a deed is delivered to a party who is the

obligee or covenantee, it is im})Ossible to annex a condition to

such delivery." Nor is it easy to understand why the grantee

in a deed cannot receive such deed in escrow, if he can hold

a bond under such circumstances, because, granting the capa-

city to become the depositary of an escrow, it seems clear that

by the conditional delivery of a conveyance to him the estate

would not vest until the performance of the condition, any

more than it would if such delivery were to a third person.

But, independent of such considerations, it seems to me quite

out of the question, at this late day, to sanction a suggestion

that stands in opposition to so much authority from the epoch

of the Year Books to the present time.
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I conclude, then, under this first head, that the deed in

question was delivered, in legal contemplation, to the obligee

in person, and that, consequently, it was not possible to attach

any condition to such an act. Nor do I think that in answer

to this it will suffice to urge, as is urged, that the delivery

was not complete, because such a contention is obviously in

the face of the facts. These sureties left this instrument in a

completed form, so far as they themselves were concerned,

with the surrogate, and they were to do no other act in regard

to it; and, consequently, if the deed was not then delivered

by them, they had no intention to deliver it. The true theory

is, that a deed is delivered whenever it is intended that it

shall go into effect by virtue of such delivery, without further

act on the part of the })arty making the transfer. For the

purpose of this part of the inquisition, I assume that these

sureties delivered this instrument to the surrogate, intending

to deliver it, as they say, as an escrow, and using words ex-

pressive of such purpose ; and from these premises I have

concluded that the bond, by force of an imperative rule of

law, passed to the obligee, detached from all extraneous con-

ditions. The bond cannot, notwithstanding such expressed

conditions, be treated as an escrow in the hands of such

obligee.

In order to estimate fully the force of this position, it is

necessary to bear in mind that the deed in question was, with

respect to its legal effect, a perfect deed, so far forth as the

defendants were concerned. The deed, it is true, nominated

in its premises another person as an obligor, besides the par-

ties signing in that capacity, but this did not make it less the

finished act of those who did execute it. No one .will pretend

that if the signers of this deed had delivered it to the surro-

gate in its present state, without annexing any condition to its

tradition, that it would not have been binding: in law. The
decisions are uniform and numerous to that effect. The fact

of the absence of the signature of a party named has no legal

significance, except that it may, as a circumstance, tend to con-

firm, in a proper case, the contention that the deed was deliv-
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ered in escrow, or may serve to put an obligee on his guard

when he receives the instrument from the hands of the prin-

cipal obligor, or of a third party, as to the authority of such

agent to make delivery to him. In all other respects, the fact

that the deed has not been signed by some of the persons

named in it as obligors cannot impair the obligatory force of

the specialty with regard to the persons executing it.

Before leaving the subject, I also remark that tlie rule which

is above applied in this case is not, in my judgment, by any

means a merely technical one. To the contrary, I regard it •

as a wise regulation, founded in public utility, and conducing

greatly to the security of persons desirous of executing con-

tracts in a definite and assured form. The law reasonably

provides that the instrument delivered shall be conclusive,

with respect to its contents, as to the intention of the [)arties

to it ; and in the same manner, and in view of the same con-

siderations, the act of delivering the instrument should be

equally conclusive. The danger to be apprehended from fraud

and false swearing, as well as from the infirmity of human

memory, would be as great in the one case as in the other.

If a condition could be annexed to a delivery of a deed when

made to the obligee himself, the very essence of the transac-

tion would be left to depend on the memory and truth of the

bystanders. I cannot but think that there is manifest wisdom

in the old rule, tiiat the law will regard in such transactions

not what is said but what is done. Nor does it sepm to me
that such rule is ever, in any of its manifold applications, of

more worth than when it is employed as a safeguard to per-

sons who are of necessity represented by public officers. It

must strike everyone as a most alarming idea, that any of the

numerous bonds that are given to surrogates and clerks can

be defeated if it can be made to appear, by parol, that any of

the parties executing and delivering such instruments stated

to sucli officers receiving it that it was to be inefficacious

unless upon the happening of some event. This present case

woukl afford a fair illustration of the practical operation of

such a pernicious princii)]e. These parties themselves deliv-
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ered this instrument into the hands of the surrogate, as a

security of the estate of this infant; the surrogate, after it

had been duly approved by the court, filed it in his office

;

and now after the lapse of many years, when it becomes

necessary to resort to it, the property of the minor having

been wasted by the guardian, the endeavor is to explode the

entire transaction by showing, by the oaths of the parties

interested, that the instrument is a nullity, as it was delivered

subject to a condition that has not been fulfilled. In my
judgment, law and public policy are in accord on this subject,

both declaring that such a defence cannot prevail.

There is a second aspect of this case, but which also appears

to me equally unfavorable to the pretensions of these defend-

ants, for, on the assumption of the capability of the surrogate

to receive a bond in escrow, I think it plain that the legal

inference from the facts found by this special verdict must be

that no such delivery was, in point of fact, made.

In disposing of this point, I premise that I admit, to its

full extent, the rule of exposition that was adopted in the case

of Evans v. State Bank, and which was reiterated in Lamb v.

Shreve, that the question whether any given delivery is con-

ditional or not, is to be decided, not, as was at one time sup-

posed, by a mere form of words or turn of expression, but

from the intention of the parties, as manifested by tiieir lan-

guage and acts. As Chancellor Sugden said, in the case of

Nash V. Flyn, 1 Jones & La Touche 1 62, " now it is quite

settled that it is not necessary, in delivering an instrument as

an escrow, to say that it is delivered as an escrow. I have

always considered it as a clear point, that if the instrument

be delivered upon condition, that constitutes an escrow." This

is undoubtedly the reasonable and modern rule of construc-

tion applicable to these transactions. Nevertheless, in handling

this question at the present time, there are two considerations

which we must carry with us, the first being that we have to

do with a special verdict, and, in the second place, that we
must find, in order to make the defence available, that the

delivery was conditioned with a stipulation that tiie instru-
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ment should not go into eifect unless a certain act should be

performed.

This verdict has not found the point, that the transfer of

the deed was subject to any terms ; all that it does is to ascer-

tain certain facts, and the inquiry, therefore, is as to the legal

value and effect of such facts. In the exposition of findings

of this character, the rule is that when the facts found are of

such a nature that clear conclusions can be drawn from them,

it is no objection to the finding that the jurors themselves

have not drawn such conclusions and stated them as facts.

This is the theory denoted by Ciiief Justice Dallas, in Monk-

house v. Hoy, 8 Price 256, and is in accordance with the

practice in such cases as appears from Mr. Tidd's Manual,

page 897. If the circumstances presented have so uncertain

a tendency as to leave the mind in doubt as to their legal

effect, then indeed the court cannot make any deduction.

Bearing in mind, then, the two-fold office to be performed,

viz., that a conditional delivery must be found, and that only

necessary conclusions are to be deduced from established

facts, I will turn to the merits of this case as they are spread

upon this record.

The circumstances touching the execution of this bond are

these

:

Lucy C. Wilson was a minor, under the age of fourteen

years, and her mother petitioned the Orphans' Court of the

county of Hunterdon to appoint Robert Thatcher her guar-

dian, offering John B. Alpaugh, Jacob Thatcher and William

S. Riley as sureties on his bond. This petition being approved,

a bond was, according to the practice, conformably drawn by

the surrogate in the names of the guardian and liis three

proffered sureties. The record then narrates the occurrences

touching the execution and delivery of this instrument, in

these words, to wit

:

"And that on the said 20th day of March, 1868, the said

Robert Thatcher and William S. Riley went into the said sur-

rogate's office for the purpose of signing said bond, when the

said bond was read over to them by the said surrogate, and
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the contents thereof made known to them ; that thereupon

the said Robert Thatcher and William S*. Riley signed the

said bond, in the presence of the said surrogate, and that

immediately after the said William S. Riley and Robert

Thatcher had signed the said bond, the said William S.

Riley, in the presence of the surrogate, said to the said Robert

Thatcher, ' Now you bring in the other parties, and see that

they sign the bond,' and that the said surrogate then and there

also said something to the said Robert Thatcher, in the pres-

ence and hearing of the said William S. Riley, about his

bringing in the other parties to sign said bond ; and at that

time the said William S. Riley knew that Joseph C. Smith,

who drew the said petition and said bond, and in whose pres-

ence he signed the same, was the surrogate of the said county

of Hunterdon ; and that said bond was then left with said

surrogate, in the surrogate's office of the county of Hunter-

don ; and that on the following day the said Robert Thatcher

and the said Jacob Thatcher, mentioned in said bond, went

into the said surrogate's office that the said Jacob Thatcher

might sign said bond, and that the said surrogate produced

said bond and read it over to tiie said Jacob Thatcher, in the

presence of the said Robert Thatcher, whereupon the said

Jacob Thatcher signed the same. After the said bond was

signed, the surrogate immediately said to the said Robert

Thatcher, in the presence and hearing of said Jacob Thatcher,

'Now you send John B. Alpaugh in to sign the bond,' which

the said Robert Thatcher promised to do ; and that said bond
was then left with said surrogate, in the surrogate's office of

the county of Hunterdon.

" And that the said bond contained the names of said Rob-
ert Thatcher, William S. Riley, Jacob Thatcher and John B.

Alpaugh, as they are now written therein, before either of the

parties thereto signed the same, and when the same was read

over to each one of them, and the contents made known, and
that there were affixed thereto by the said surrogate, before

the said parties or either of them had signed the same, four

seals, as is represented in said copy."
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Now this testimony, as I construe it, shows this and nothing

more, that both these sureties who signed this bond believed

that it would be signed by the third surety, and they had the

promise of the principal obligor that he would procure the

signature of such third surety. But such belief, founded on

such promise, does not manifest or constitute a conditional

delivery of the instrument. Neither of these sureties inti-

mated by word or act that in case of the failure of the other

party to sign, the bond was to be inefficacious with respect to

himself. Whether either of them would have said so if the

question had been propounded at the time, is a matter left in

the utmost uncertainty. Now each says, and no doubt is fully

convinced, that he would not have agreed to execute the obli-

gation without this third party assuming a share of the risk

;

but who can say confidently that such was his opinion or

intention at the time of the transaction ? And even if we

were satisfied that such at the time was their intention, we

must remember that the existence of such intention alone

would not absolve them from this obligation, for it must also

appear that such intention was manifested to the officer receiv-

ing the bond. Was the surrogate then given to understand

that unless the third signature was obtained the bond was to

be a nullity ? In order to conceive clearly the point of inquiry,

it is necessary to bear in mind that a promise of the princijial

obligor to do some act in the future as an inducement to the

surety to sign, and the non-fulfillment of such promise, will

not in the least degree impair the validity of the obligation

delivered in reliance on such promise. To have such effect it

is requisite that it should be stipulated that the bond is not to

come into existence as an obligation until tiie performance of

such promise. The correct doctrine on this subject is stated

perspicuously by the court in the case of Evans v. Gibbs, 6

Humph. 405, in these words :
" It is incumbent on him who

alleges it [the deed] to be an escrow merely, and not his deed,

to prove affirmatively, not that the principal promised some-

thing further should be done, by way of inducement to his

execution of the instrument, but that the performance of such



NOVEMBER TERM, 1879. 415

Ordinary v. Thatcher.

further act was the condition upon which he was to become

bound, or the instrument to be delivered as his act and deed."

In the case in hand, the princij)al obligor promised the sure-

ties to bring in the third bondsman to sign, but plainly

neither of such executing sureties made the performance of

that promise the condition on which he was to become bound.

To the same purpose is the case of Cumberlege v. Lawson, 40

E. L iSc Eq. 228, in which the defendant pleaded that " he

executed the indenture on the faith that P. (one of the sure-

ties) should join therein, and who never did execute it;" the

court holding the plea bad, Cresswell, Justice, saying, " The

defendant does not say that he never did seal and deliver; nor

that he delivered the deed as an escrow, on condition that P.

should execute it." And in Bowker v. Burdekin, 11 M. &W.
127, it is similarly obvious that the deed was executed under

the influence of the same kind of inducement, because in that

case the deed of assignment, in its body, purported to be the

deed of three members of a firm, and to convey all their per-

sonal estate in trust for creditors ; but the contention that the

instrument was delivered as an escrow was rejected, Baron

Parke remarking :
" It seems probable the partners contem-

plated that the other partners should execute the deed, but, in

the meantime, this party has set his seal and delivered the

deed as an instrument which conveys all the property he has."

That the mere expectation, or well-founded belief, of the

party signing, that another party will sign, will not make a

delivery by the former conditional on an execution by the

latter, appears also from that numerous line of cases in which

deeds have been pronounced valid which, upon their face,

manifest that it was expected that other parties should sign.

Duncan v. United States, 7 Pet. 435, and OuMer v. Whittemore.

10 Mass. 442, are leading cases of that class, and they are

founded on the radical distinction which exists between an

understanding, cotemporaneous with the delivery of a deed,

that something further is to be done as a part of the transac-

tion, and an understanding that the doing of such thing is to

be a prerequisite to the legal existence of the instrument.
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Chancellor Williamson has clearly discriminated in this

respect, in the opinion read by him in the case of Black v.

Lamb, 1 Beas. 118, where he says :
" There is a manifest dif-

ference where the testimony is offered for the purpose of

showing that the writing was not to be delivered until a con-

dition prece<lent was performed, and that it was delivered

witli an agreement that the condition was to be performed."

In the present case, as presented in this record, I can find no

facts from which, as a matter of reasonable certainty, an infer-

ence can be drawn that there was an understanding that the

present bond should have no legal effect until the signature

of the third surety should have been obtained. Nor can I

think that, in transactions of this kind, if it is to be held that

the surrogate can stand as the depositary of an escrow, the

law should be satisfied with anything short of the most con-

vincing proof that the transfer of the instrument to the offi-

cial hand was conditional. It is easy for the party to speak

plainly on the subject, if such is his intention, and in an affair

involving the estates of persons who, from the immaturity of

their minds, are incapable of taking care of their own con-

cerns, he is bound to do so. The passing of an instrument

into the possession of the party taking an interest under it, is

an act so significant of the right of such recipient to take and

enforce it according to its terms, that to control such mani-

festation, circumstances or expressions amounting almost to

demonstration should, in my opinion, in all cases be exacted.

There is no reason to believe that if, in the present instance,

these defendants had in any intelligible manner intimated to

the surrogate that they were not to be bound by this bond

until it was executed by the other surety, tiiat it would ever

have been made use of or tendered for judicial sanction. The

consequence is, that if the matter is left in doubt as to the

character of the delivery of this instrument, such doubt should

be resolved in favor of the innocent person, to secure whom

the bond was given, rather than to the advantage of these

defendants, whose carelessness has at all events produced the

situation.
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The cases cited in the brief of the counsel for the defence

have been carefully examined and considered, but most of

them appear not to be upon the point where the stress of the

case lies, for they relate to the effect of deeds left in the hands

of a co-obligor, or of a third party, to be vitalized on the

performance of a condition clearly expressed. Pawling v.

United States, 4 Q^anch 219; Ward v. Churn, 18 Grattan

801, and a large number of others, which are referred to, do

not differ in any material degree from tliat of Evans v. State

Bank, which rests upon incontestable law. The decision in

Fletcher v. Leight, 4 Bush {Ky.) 303, is nothing but the

exposition of a local statute, and Clements v. Cassilly, 4 La.

An. 380, is an offshoot of the civil and not of tiie common

law. The case of Sharp v. United States, 4 Watts 21, is

more pertinent, but appears to have been decided upon little

consideration, as none of the autiiorities are referred to, and

the decision is put upon a principle that is inconsistent with

almost all the authorities upon this subject. With respect to

the case of Bvans v. Bremndge, 8 De G., M. & G. 100,

which seems to have been much relied on, as it is referred to

several times, it is a judgment plainly adverse to the defence,

as the instrument then in question was admitted to be good at

law, as appears by the report of the case in 2 Kay & Johns.

174, where Vice Chancellor Wood is recorded as saying :

" So here the deed is good at law. Not having delivered the

deed upon condition of its being executed by the co-surety,

the plaintiff is bound at law to pay the amount ; but the

question is, what is its effect in equity ?" It is true that in

that case, which arose on a bill in chancery, relief was afforded

founded on grounds that do not seem to be present on this

occasion ; but with such equities, it is obvious, at this time we

have no concern.

With respect also to the fact adverted to by counsel, that

this bond was executed in view of the order of the Orphans^

Court sanctioning a bond by three named sureties, it does not

appear to me to be a circumstance having any legal force. Tiie

court certainly, by reason of such direction, was not prechulod

Vol. XII. 2 t>
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from changing its purpose, or from accepting a bond signed

by a lesser number of sureties; nor could the existence of

such original order qualify in any measure the act of these

defendants in making delivery of this instrument ; such

order, as part of the transaction, may indeed tend to show

what they expected would be done, but it does not help to

explain what in point of fact they themselves did.

I think the plaintiff is entitled to judgment on this special

verdict.

BENJAMIN NOYES v. STATE.

1. The objection of duplicity to the charge in the indictment must, by

force of the fifty-third section of the criminal ^jrocedure act, be taken

before the jury are sworn.

2. An indictment charging a single conspiracy to commit two or more

crimes would not be open to the exception of being double.

3. When a conspiracy occurs in a foreign jurisdiction, and one of the

conspirators comes in person into this state, and here, in pursuance

of the conspiracy, takes possession of certain property, and the inno-

cent agents of another of such conspirators are present, assisting in

such transfer, in legal intendment both such conspirators are present

in this state, and by such transaction such conspiracy is here so

renewed as to give the courts of this state cognizance of such crime.

4. Testimony is sometimes admissible at the discretion of the court.

6. If an exception to a judge's charge embrace several legal propositions,

and any one of such propositions is unexceptionable, the objection

must fail.

6. On a separate trial of a criminal jointly indicted with others, such

other defendants may be called as witnesses on the part of the state.

This case was brought into this court by writ of error from

the Essex Oyer and Terminer. The plaintiff in error was

indicted with Jeremiah H. Stedwell, Henry W. Baldwin, A.,

Goodrich Fay, Henry H. Trenor, and Rufus C. Frost, for

conspiring to cheat and defraud the New Jersey Mutual Life

Insurance Company and William Titus, a policy-holder of

said company, of their money, goods and chattels and prop-

erty, &c.
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Argued at June Term, 1879, before Beasley, Chief Jus-

tice, and Justices Van Syckel and Dixon.

For the plaintiff, A. Q. Kecisbey and Cortlandt Parker.

For the state, G. N. Aheel and John P. StocUon, Attorney-

General.

The opinion of the court was delivered by

Beasley, Chief Justice. The indictment in this case is

for a conspiracy, and the first position taken before this court

by the counsel of the })laintiff in error is, that the indictment

itself is bad and insufficient in law. Stated in brief, the in-

dictment charges that Jeremiah H. Stedwell, Benjamin Noyes,

Henry W. Baldwin, A. Goodrich Fay, Henry H. Trenor, and

Rufus C. Frost, on the 26th day of January, 1877, did con-

spire, &c., by divers subtle means and devices to cheat and

defraud the New Jersey Mutual Life Insurance Company, a

corporation existing by the laws of this state, and William
Titus, a policy-holder of said company, of their money, goods

and chattels and property, by means of the said Jeremiah H.
Stedwell, being then and there a director, member and public

officer of said company, then and there knowingly and fraudu-

lently taking and applying to his own use and benefit, and to

uses and purposes other than the uses and purposes of the

New Jersey Mutual Life Insurance Company, the money,

goods and chattels of the said, &c. The overt act laid is, that

said defendants, in pursuance of said conspiracy, did " unlaw-

fully and fraudulently take possession of the office, money,
goods, chattels and property of the said New Jersey Mutual
Life Insurance Company," &c.

The legal fault imputed to this accusation is, that it is

double, inasmuch as it charges the commission by these defend-

ants of two substantive offences.

Even on the assumption of the existence of this alleged

defect, how such an exception, taken at this stage of the pro-

ceedings for the first time, so far as appears from the record
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now before us, is to be made available, it is not easy to under-

stand. Counsel has not explained how the barrier of the

statute is to be surmounted in order to enable this point to be

raised at this late period. The fifty-third section of the crimi-

nal procedure act [Rev., p. 277,) says that " ev^ery objection to

any indictment, for any defect of form or substance apparent

on the face thereof, sliall be taken by demurrer or motion to

quash such indictment, before tiie jury shall be sworn, and not

afterwards;" and it would seem that such provision can never

have a more apt or reasonable application than in the exclu-

sion of tte present technicality. This objection, if we sup-

pose it to be well founded, was apparent on the face of this

indictment, and consequently could be taken, in one of the

prescribed forms, only before the swearing of the jury. This

position would be a complete answer to the point now sought

to be made.

But to avoid any erroneous estimate with respect to the

legal value of such point, I will for a moment put it to the

test. The duplicity complained of consists, according to the

view of counsel, in this : It is asserted that this charge is

founded on a combination to commit the crime denounced in

the one hundred and fifty-fourth section of the crimes act,

which makes it penal for any director, officer or member of a

body corporate fraudulently to take or apply for his own use

or benefit, or for any use or purpose other than the use or

purpose of such body corporate, any of tiie property of such

body corporate. It is argued that this clause describes two

distinct offences—first, a fraudulent appropriation of property

to the use of the person taking it ; second, a fraudulent ap-

propriation of it to any other purposes than thovSe of the body

corporate, and that the criminal charge as here laid is of a

fraudulent tivking for his own use, as well as for purposes*

other than those of the company. The indictment does not

charge these applications in the disjunctive as in the statute

;

but the charge is, that the director applied the property taken

to his own use and to uses and purposes other than the uses

of the company. As the allegation of an application to his
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own use necessarily involves an application to uses oilier than

those of the company, the exception is certainly subtle that is

founded on any attempted separation of this allegation into

distinct parts. But the fundamental fallacy in the position

on the part of the defence consists in this, that it confounds

the crime, which is the conspiracy, with the objects of the

conspiracy. A combination to commit several crimes is a

single offence, and the offence can always be laid according to

the truth. No matter how many violations of law may be

concerted by tiie confederates, if the concert take place at one

time, the crime is single. Therefore in this case, if it were

the fact that these conspirators on a single occasion confed-

erated to violate the law in question in two distinct particu-

lars, with respect to such combination, the criminal act was a

unit, and it appears as such on the face of this indictment.

This objection must be overruled.

The second exception is one of substance, and has been

elaborately argued by counsel in their respective briefs. From
the opinion I have formed on this subject, it will not be

necessary for me to follow that discussion. The objection

thus referred to strikes at the jurisdiction of the court over

the offence charged in this record. It is insisted that this

conspiracy, if it existed in point of fact, was entered into, and

was fully completed as a crime, in the State of New York.

There is no dispute regarding the main outlines of the facts

in this respect. There was a completed conspiracy effected

with respect to the transaction in question in the State of New
York. To describe it in a word, the plan projected was to

turn over the property and assets of the New Jersey Mutual

Life Insurance Company to another company in a manner

that was a fraud upon the former corporation. This plan

was concocted in New York, and was perfected there by the

execution and delivery of an assignment by Mr. Stedwell, the

president of the New Jersey Mutual, to the defendant, Mr.

Noyes. The defendant was the only one of the conspirators

who came in person into this state and performed in this

state any act inpursuance of the above-mentioned confederacy.
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Graiitiug these to be the whole of the facts to be taken into

the account, it might be difficult to sustain, on satisfactory

grounds, the judicial jurisdiction of this state over the of-

fence. On such a foundation of facts, the ci'ime having been

completely committed in anotlier state, the only incident ihat

could be relied on to draw such crime under the cognizance

of our courts, would be tlie act of this defendant, Noyes, in

coming within this state and doing something in furtherance

of the conspiracy. And accordingly, this is the jurisdictional

feature relied on by the state, the theory being that in what-

ever place one of the conspirators does an act in furtherance

of the common design, the illegal agreement is thereby re-

newed as to all, and consequently the locality of the crime is

by the same means changed as to all. But no authority ha.s

been cited in support of this proposition, at least no authority

that is apposite. The cases referred to go no further than to-

hold that this legal intendment, that the act of one confederate

is the act of all, will arise where such act is done within the

same jurisdiction in which the conspiracy occurred. The

principle is one relating to mere venue, and not to interna-

tional jurisdiction. The leading American decision cited in

favor of the rule is that of People v. Mather^ 4 Wend. 229,.

and its entire effect is to assert the rule in the narrow form

just defined, the only question in reference to this particular

being, whether the crime, having been committed in the state,^

could be tried in a county in which only one of the conspira-

tors had done some act in pursuance of the common design.

Such inquiries a[)pertain obviously to mere form and pro-

cedure, and seem to me to have no bearing whatever on

that important and delicate subject whicii regulates the amena-

bility of the citizen of one country, or commonwealth, to the

criminal laws of another. The inclination of my mind is

opposed to all extensions of such power beyond the field

which is already clearly defined. But this court is not called

on to settle this question at this time, for in tlie 2>i"esent case

the jui'isdiction that was assumed is to be vindicated on legal

principles that are deemed unquestionable. I have stated that
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the defendant, Noyes, was the only confederate who was ac-

tually present in this state prosecuting the scheme of the

conspirators. On that occasion, after having received in New
York the assignment of the corporate property, he went to

Newark, and there took possession of the office and effects of

the company. But such possession was not acquired by the act

of this defendant alone, but, on the contrary, the president of

the company, Mr. Stedwell, co-operated in producing such

result; this office and the effects in it were in the custody of

this latter officer of the company, and through the agency of

his clerks he passed this property over, on the occasion in ques-

tion, to this defendant. Now, as such clerks were innocent

agents, and contributed unconsciously to the effectuation of

this conspiracy, the legal effect was that their act in this mat-

ter was the act of their superior, whose orders they but obeyed
;

and therefore, in contemplation of law, such superior officer

was as much present in such office as though he had been

there and made such transfer in person. There is no rule of

criminal law more thoroughly settled than the principle that

where an absentee commits a crime by the hand of an inno-

cent agent, such absentee is liable in the country whose laws are

infringed. And it seems to me that no authority is more fit

as an illustration at the present time than that of Rex v.

Brisac, 4 East 164, which is cited at great length in the

brief of the counsel of the defendant. It presented the cir-

cumstance of a conspiracy entered into at sea between the

captain and purser of a ship to cheat the government by

means of certain false vouchers, the question being whether

the defendants were answerable for such crime in England,

in the county of Middlesex, in which county such false

vouchers had been presented for payment by an innocent per-

son. The court, in sustaining the jurisdiction, explains the

ground of such conclusion in these words, viz. :
" That the

delivery of such false vouchers, with such fraudulent intent,

in pursuance of a conspiracy for that purpose, is an offence in

the place where the vouchers were delivered, is a matter

which cannot be doubted, though the conspiracy may have
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beeu in another place. And in the present case, the deliver-

ing of the vouchers and the presenting the bills of exchange

to the commissioners of the victualing office in Middlesex

were the acts of both the defendants, done in the county of

Middlesex ; I say it was thew acts, done by them both, for

the persons wlio innocently delivered the vouchers were mere

instruments in their hands for that purpose ; the crime of

presenting these vouchers was exclusively their own, as the

crime of administering poison through the medium of a

person ignorant of its quality would be the crime of the per-

son procuring it to be administered." See also on this sub-

ject. State v. Wyckoff, 2 Vroom 65 ; State v. Carter, 3 Butcher

499 ; People v. Adams, 3 Denio 190.

By the application of this established legal rule, it appears

impossible to avoid the result that, as an intendment of law,

the act of changing the possession of this property from the

company to the defendant, Noyes, was the joint act of such

defendant and of Mr. Stedwell, who is also a defendant, and

that by such joint act the consj)iracy was renewed and partly

executed in this state, in the county of Essex, and that thus

this crime became cognizable by the courts of that locality.

The exception, therefore, taken on this point is not sustain-

able.

The next alleged error which I will notice is the overruling

by the judge at the trial of certain evidence offered by the

defendant. In order to be intelligible, it becomes necessary

to state certain facts, as they appeared in the proofs.

It has already appeared that the indictment charged a con-

spiracy to cheat the New Jersey Mutual Life Insurance Com-

pany, and in order to sustain this issue the state proved a

contract dated January 26th, 1877, procured by these confed-

erates, whereby all the as^sets and property of this company,

including its premium notes, were transferred to the National

Capital Company, on an assumption by the latter company of

all the policy obligations and current obligations of the former

company. This assignment the court held was an application

of the property of this company to uses and purposes other
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than the uses and purposes of the company, and, conse-

quently, as the fact of such assignment was not in dispute,

the only question for investigation by the jury was whether

such transfer was fraudulent with respect to the defendant.

Among other indicia of fraud, the state proved that in the

receipt which the defendant, Noyes, signed and gave at the

time this property was transferred to him, was an item of

United States bonds, of the par value of $87,000. Mr.

Stedwell, who was the president of the New Jersey Mutual,

and who was jointly indicted with Noyes, was examined as a

witness on the part of the prosecution, gave this history of

these bonds : He said that when he became president in

1874, a certain person by the name of Frost agreed to fur-

nish $100,000 to represent a guarantee capital, and that the

stock of the comj)any therefor was issued to the nominees of

Frost, though the certificates were never taken from the stock

book, and the bonds were retained by Frost with the under-

standing that they were to be at the service of the company

whenever it should be necessary to exhibit or use them for

the purposes of the company. It was shown quite clearly in

the case that this arrangement was a mere make-believe, and

that Stedwell and Frost never intended these bonds should

come into the possession of the New Jersey Mutual. Some

time before this assignment and transfer of the assets of this

company, just referred to, these bonds were exhibited by Mr.

Stedwell to the secretary of state, when making an exhibit to

that officer of the assets of the company. On that occasion

the secretary of state took down the numbers and denomina-

tions of these bonds. Stedwell testified that in his arrange-

ment with Noyes it was agreed that the latter should receipt

for these bonds, but that Frost should be allowed to retain

them, and that accordingly this agreement was cariied into

effect at the time of the assignment and transfer of the assets.

Stedwell gave this account of that transaction : that when the

receipt was given, the defendant, having it before him, he,

Stedwell, put down the various papers embraced in it, and

that the defendant put them aside on the table, and checked
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them off on the receipt, and then signed the receipt. This

witness, when asked as to the delivery at that time by him to

the defendant of the United States bonds, said : I presented

to him a package of bonds which I had received for that pur-

pose, and that tlie defendant did not open the package at all,

but merely pushed it to one side and paid no special attention

to it. The witness stated that he had got this package from

Mr. Frost, and that he did not know what it contained ex-

cept from that person's statement to him. Tlie defendant,

Noyes, in narrating the details of this occurrence, said that

this item of United States bonds was put in the receipt by

mistake, and that after he had signed it, he observed the

error and pointed it out to Mr. Stedwell, who promised to

have it corrected. He also said, in substance, tiiat if sucli a

package as has been described was placed before him, he

might have pushed it aside, but he did not remember doing

such an act.

In this attitude of the case, the defendant offered to prove

that some time prior to the connection of Noyes with any of

the affairs of the New Jersey Mutual, the United States bonds

which had been exhibited to the secretary of state by Mr.

Stedwell as part of the assets of the company, had been sold

by certain brokers in New York, and had ceased at that time

to be the property of this company. This offer was objected

to by the state, and was overruled by the court. It is now

urged that this rejection was erroneous in law.

The question therefore is, in what respect, and to what de-

gree, would this rejected evidence have helped the defence ?

It is insisted that if these bonds had been previously sold,

then Noyes could not at this subsequent time have co-operated

in a cheat U[)on the company with regard to them. But this

is not tenable, for if Frost had sold these bonds, which it is

clear he at least could not deny were the property of this

company, then he owed the company their value, and the re-

ceipt would have had the effect of covering up the transaction

and of relieving him from the debt. The fraud would have

been different only in form, the substance being the same.
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Nor do I see the force of that other contention, that if this

testimony had been admitted, it would have tended to confirm

the statement of Noyes, and to have disproved that of Sted-

well. Noyes' account was that he was to receive no United

States bonds in this transaction. But this was what the state

alleged, its position being that Frost was to retain tlie b(mds

and Noyes to receipt for them. Neither would tlie proof of

the previous sale of the bonds have affected the evidence of

Stedwell touching the occurrence attendant upon the giving

of the receipt, because all he said in that particular was that

he placed a package marked " United States bonds " before

Noyes at that time. That package was not opened eitiier by

him or Noyes, and he expressly declared that he had no per-

sonal knowledge as to what it contained. It will be also ob-

served that, whether that package contained the identical

bonds that had been presented to the secretary of state, or

other substituted bonds, or bits of blank paper, was a matter

of no account with reference to the substance of that transac-

tion ; for the fraud could as well be, and was as likely to

have been, carried out in any one of these ways as by either

of the others. The entire affair, so far as concerned the trans-

fer of bonds to Noyes, was a false device and hollow pretence,

and the actual presence of bonds was of no importance to it.

But as Stedwell did not testify that the package contained

bonds to his knowledge, the evidence of the sale of the bonds

shown to the secretary of state could not, in any appreciable

degree, have diminished the force of his statement. It seems

to me the testimony rejected might have been admitted, but

it had so feeble a bearing on the point that it was offered for

the purpose of elucidating, that it must be considered as be-

longing to that class of proofs whose admission or rejection

lies in the discretion of the judge trying the case.

There is another assignment of errors, on which the coun-

sel of the defendant seems to lay some stress. This com-

plaint is against these clauses in the judge's instruction to the

jury. The judge said :
" The charge is not that these parties

procured the making of the contract the directors of the com-
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pany had no power to make. The state cannot ask a con-

viction on that ground. Hence, the advice of counsel, that

such a contract of re-insurance was within the powers of the

directors (if any such advice was given), is foreign to

the real question in the cause. It is of consequence

only incidentally as part of the history of these trans-

actions. The want of power in the directors to make the

disposition of the property they did make, is only important

to establish the fact tliat the property of tiie company was ap-

plied to other uses than those of the company ; and that is a

question to be determined by the judgment of this court, and

not by the opinion given by counsel. To a want of power

of the directors to apply the company's property as it was ap-

plied, the state must jirove that which was done by the ac-

cused was done Avith a design to defraud the company. For

this purpose, as tending to establish the motives that influenced

the accused and prompted their acts, much of the evidence of

the case was admitted."

The objection pointed at this instruction is, that, in the lan-

guage of the assignment of error, "the advice of counsel,

proved by the defendant to have been given by him before

doing any of the acts charged, was an important fact to es-

tablish the motive that influenced him and prompted his

acts."

But it is very clear, and will so appear by a careful inspec-

tion of the clauses quoted, that the judge in this part of his

instructions was not calling the attention of the jury to the

motives of the defendant, but to the question of the legality

of this contract. With respect to that point, the jury was

told that the advice of counsel was of no concern, because

that was a question to be determined by the court "and not by

the opinion given by counsel." That the court did not mean

to be understood as saying that the advice of counsel was in-

efficacious in the cause at large for any purpose, is evident

from the last clause of the foregoing quotations, in which, re-

ferring to the necessity laid upon the prosecution to prove not

only an unlawful transfer of the property, but also a design in
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the defendant to defraud, the fact is alluded to that much of

the testimony has been admitted "to establish the motives

that influenced the accused," an expression that seems to have

no proper connection with the immediate context, unless it is

an allusion to the fact that among such evidence so admitted

as evincive of the state of mind of the defendant, the advice

of counsel was to be classed.

This is my understanding of these sentences, reading them

in connection with those parts of the charge immediately se-

quent. The counsel puts a different sense upon them ;
and

does not such disagreement present, in a shape very distinct,

the illegality of an exception of this general character ? No

rule regulating the trial of causes is more valuable or more

settled than the requirement that an exception to the judicial

charge, to be legal, must be explicit. If the exception em-

braces several legal propositions, and any one of tliem be unex-

ceptionable, the objection fails. Counsel must put his finger

on the erroneous proposition, and thus point the mind of the

judge to it; if he challenges any part of the charge in bulk,

assigning no reason for such challenge, and a bill is allowed

on the point, the risk of any legal ingredient being found in

such bulk, is that of the party so excepting. The cases, in-

cluding several of the decisions of our own courts, are con-

clusive with respect to this doctrine ; and it therefore needs no

discussion or further explanation. In its ap{)licati(Mi to the

present exception, it is entirely decisive, for, at the least, most of

the propositions contained in that portion of the charge which

was objected to, are indisputably correct. If, therefore, any

single instruction in this mass should appear to be erroneous,

which I have said I do not think is the case, it could not

have the effect of avoiding these proceedings. In neither

aspect is this assignment of errors well laid.

Again, it is urged that it was error in the court to permit

Stedwell, who was jointly indicted with Noyes, to be exam-

ined as a witness on the separate trial of the latter.

This question was deliberately considered and decided by

this court in the case of State v. Brien, 3 Vroom 414. The
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doctrine was incidentally sanctioned in the Court of Errors in

the case of Hunter v. State, 11 Vroom 495. I can see no rea-

son why the decision referred to should be disturbed.

Another error alleged is, that the court admitted certain

statements made by one Fay against tiie defendant, when it

was not proved tiiat the former was the attorney of the latter,

so as to be capacitated to make such statements. But tiiere

was evidence with respect to the attorneyship of this person,

Stedwell testifying " that he acted in the presence of Noyes

as if he was his attorney, and gave him advice in relation to

the contract." The question of the relationship of this man

to the defendant was thus necessarily for tiie decision of the

jury. In this view, the evidence in question was plainly

competent.

The other objections alleged have been examined by me.

None of them appear to me to be of sufficient gravity to

require discussion, and I shall therefore dispose of them with

the general remark that I have found nothing in them that

has prevented me from coming to the conclusion that this

judgment should be in all things affirmed.

STEWART V. WALTERS.

1. In proceedings under the attachment act, the court may direct the

auditor to take the testimony before him on any disputed point, and to

send up such testimony with his report, and on the case so made may

retry the case, and, superseding the finding of the auditor, render a

judgment of its own.

2. It would appear to be competent in such case to direct an issue to be

tried by a jury.

Error to Morris Circuit.

This proceeding was by attachment. Before the auditor the

claim of the plaintiff was disputed by the creditors, and the

same being allowed and a report made accordingly, exceptions

were filed to the report, and such proceedings were thereupon



NOVEMBER TERM, 1879. 431

Stewart v. Walters.

had that the matter was sent back to the auditor with the

directions following

:

"And that so much of said auditor's report as finds in

favor of the plaintiff for the sura mentioned, be and the same

is hereby referred back to said auditor, to hear and take such

further evidence as either party may have to offer in respect

to tlie existence in law or in fact of the plaintiff's claim

herein, and the amount due thereon, and to report with all

convenient speed said evidence, and his conclusions as to the

validity of the said claim and the amount due thereon ; and

if neither party shall offer any evidence before him, then that

he certify that fact to the court, and return his said report to

the court, with a statement of the evidence on which he origi-

nally reported in favor of the plaintiff, to the end that the

court may take such further proceedings in the case as justice

and law may require."

The case was heard by the auditor, under this rule, upon

testimony that was stenograph ically taken down, and again

made his return to the court, the second time finding that the

plaintiff's claim " was good and valid in law and in fact."

Exceptions being filed to this finding, the matter was heard

by the court on the evidence so reported, and the following

judgment order was entered :
" And the court being now of

opinion that the claim presented by the said plaintiff to the

said auditor is without foundation in law or fact, and is

fraudulent and void as against the applying creditors of the

said defendants," &c., it was " thereupon ordered that the said

claim be disallowed and struck out of said report, and the

original report in all other things be confirmed."

From this finding and order a writ of error was brought.

Argued at June Term, 1879, before Beasley, Chief Jus-

tice, and Justices Dalrimple and "Woodhuli,.

For the plaintiff in ferror, A. G. Rickey.

For the defendant, H. C. Pitney.
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The opinion of the court was delivered by

Beasley, Chief Justice. The power of the court in an

attachment suit over the proceedings before the auditor, is the

single question presented in this case for decision. The record

before us shows that the court, on the coming in of the

auditor's report, retried tlie case, on the law and the facts,

and, setting aside the findings of that officer, entered an inde-

pendent judgment of its own. It is this exercise of judicial

authority that is challenged by this writ of error.

In looking over our reports one is surprised to find so little

said with respect to the legal character of the auditors in

attachment, and the extent of their authority. And this

feeling is certainly not lessened when we find in the statutes

themselves so little by way of definition on this subject. The

office is held by an ancient tenure, for it existed in provincial

times, the provision creating it being much the same as the

one which at present is to be found on the statute book. The

first permanent legislation on the subject is that which we

read in AlUnson's Laws, p. 173, and that act was passed

during the time of Governor Belcher, in the year 1748. The

pertinent clause of that act is in these words : "And the court

before which the same [attachment] is so returned is hereby

empowered and required to nominate and appoint three honest

and discreet men to audit and adjust the demands of the

plaintiff, and of so many of the defendant's creditors as have

appeared and applied to the court ibr that purpose, or to the

auditors before they shall have made their report, which said

auditors, or any two of them, shall adjust and settle the sum

due the plaintiff and to each creditor aforesaid, and make

their report in writing, under their hands, to the fii'st or sec-

ond term thereafter, as the necessity of the case may require."

From this citation it will be noted how very general are the

terms instituting this office, for all that is told us on the sub-

ject is that the auditor is to audit and adjust the accounts, and

to make his report. But suppose an account be disputed,

either in point of law or in point of fact, what is to be done

Ihen ? These officers are not required to be sworn, and no
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power is, by actual expression, given them to examine wit-

nesses under oath. Are they to adjudge the law and the facts,

and if so, is their decision to be final ? If we look at the

statutory language alone, it would be difficult to find an

answer to these questions. And yet the practice has always

been, so far as is known, for these auditors to take jurisdictioit

in contested cases, and to receive testimony on oath on dis-

puted points. Still, it would seem to be a most violent con-

struction, from the general expression of this act, to draw the

conclusion that it was the design to put the most difficult

questions of law, as well as the most involved questions of

fact, to be decided, by way of final judgment, from which

there is no appeal, by a tribunal so illy fitted for such a func-

tion. I do not believe that such was the legislative intention,

and it seems to me that the statutory omissions on this subject,

in the way of description or detail, are explainable. My solu-

tion is this : when this original act was passed, and when it

directed that "auditors" should be appointed by a court of

general jurisdiction, with a duty to "adjust and settle ac-

counts," a reference was thereby made to a class of officers

well known to the law, and whose functions were, in a great

measure, defined. In the common law usage an auditor was

a functionary who was often called in as an assistant to a

court; thus, in an action of account, which was a form of

remedy once much in vogue, such an officer was employed to

ascertain the claims of the i-espective parties. The older

reports are full of cases defining the modes of proceeding

before these judicial auxiliaries, and the extent of their func-

tions; and such precedents make it plain that they acted as

mere assistants of the court, and were completely under its

control and supervision. In this ancient procedure, when
there was a judgment quod computet, the court assigned audit-

ors to take the account, two officers of the court being usually

selected. 1 Com. Dig., tit. "Accompt,'' 190; 1 Vin. Abr. 168.

And Lord Coke, in 2 Inst. 381, says " that if the auditors do-

not allow a sum that ought to be allowed, upon complaint to

the court, justice ougiit to be done." From the case of Crou-

Vol. XII. 2 e
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sillat V. McCall, 5 Binn, 433, it appears it was the usual

course to take issues before the auditors upon all matters in

discharge of the account, alleged on one side and denied on

the other, and which issues being certified to the court, were

decided by the court or a jury respectively, as the issue was

one of law or fact; and in this case Chief Justice Tilghman

says, "that if the auditors conduct themselves with any man-

ner of impropriety, to the injury of either party, redress may

be had on application to tiie court."

Such was the officer directed to be appointed by this pro-

vincial act, in prescribing the methods by which this newly

devised remedy by attacliment was to be carried into effect.

It was not necessary to define, with particularity, the powers

of such an officer, because such powers were already defined

sufficiently for all practical uses by common practice and fre-

quent decision. It was quite sufficient to call him by his well-

known name, and assign to him his equally well-known prov-

ince. Nor was it necessary to declare that the auditor should

be subject to supervision by the court, because that was neces-

sarily, according to established usage, his settled position. It

will be observed, likewise, that this hypothesis explains com-

pletely the fact that, from the earliest times, there has been no

question made with respect to the authority of these officers to

take the testimony of witnesses, and to decide upon contro-

verted facts. From the beginning they have exercised, with-

out challenge, the functions of a common law auditor. It is

true that formal pleadings, according to the ancient mode in

actions of account, have not been filed nor written issues

formed, but this was the result of that tendency to simplicity

that was early exhibited in the practice of our courts And
this view, that it was the intention to invest this class of offi-

cers with the functions c)f auditors at common law, is decidedly

countenanced by what fell from Chief Justice Kirkpatrick in

the case of Berry v. Collet, 1 Halst. 179, for in his remarks

he says that he was told by his predecessor, Chief Justice

Kinsey, " that before the Revolution the Supreme Court not

only stayed tiie proceedings in attachment, but actually
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ordered an issue to try the claim <»f a creditor, and took the

verdict of a jury upon it, and gave the creditor liberty to file

a plea in the name of the absconding debtor." And this, it is

noticeable, was putting the proceeding very much on the foot-

ing of a reference to an auditor at common law. In this case

just referred to, it was also held that the court had the com-

petency to order back the case to the auditor for re-examina-

tion after report made by him, a doctrine reiterated in Taylor

V. Woodward, 5 Halst. 1 ; Phoenix Iron Co. v. N. J. Iron Co.,

3 Dutcher 484, and Stewart v. Walters, 9 Vroom 274.

This view will fully justify the course that has been taken

in the present case. The court had a right to look into the

finding of its own officer, and if necessary to retry the ques-

tions involved. If deemed necessary, I have no doubt that

an issue might have been framed to be tried before the court

by a jury.

Let the judgment be affirmed.

THE MAYOR, &c., OF THE CITY OF HOBOKEN v. JOHN KAM-
ENA ET AL.

1. A mere failure by a city treasurer to place the moneys of the city in a

particular depository designated by an ordinance of the common
council, is not proof that such moneys have been wasted or embezzled,

and does not show that they were not appropriated to the use and
benefit of the city. Such conduct on the part of the treasurer may be

irregular, but it cannot be legally inferred that it was fraudulent.

2. When a city treasurer, who was a defaulter in the previous years of

his official existence, is elected his own successor and has given a

new bond, the sureties on such bond can only be held liable for his

failure to perform his official duties during the time he held office

under his last appointment.

3. Independent of any actual appropriation of moneys to make good

the misappropriations of previous years, sound legal principle will

not permit the application of city funds, received by the treasurer

subsequent to the taking effect of the last bond, to the relief of the

sureties on the bond or bonds covering the time when the treasurer

was guilty of fraud or embezzlement.



436 NEW JERSEY SUPREME COURT.

Hoboken v. Kamena.

4. State V. Sooy, 10 Vroom 539, distinguished.

5. The fiict that the treasurer drew from the treasury moneys to reim-

burse himself for so much that he had advanced from his own private

funds for the use and benefit of the city, and the transaction being

free from fraud, cannot amount to a misappropriation or embezzle-

ment.

In debt on treasurer's bond.

This action was brought by the mayor and common council

of the city of Hoboken against John Kamena and his sureties^

on a bond given by Kamena to the plaintiffs upon his election

as treasurer of Hoboken. The facts appear fully in the opin-

ion of the court.

Argued at June Term, 1879, before Beasley, Chief Jus-

tice, and Justices Dalrimple and Woodhull.

For the plaintiff, John C. Besson.

For the defendants, G. Collins.

The opinion of the court was delivered by

Dalrimple, J. This action is brought against Kamena
and his sureties on an official bond given to the plaintiff, con-

ditioned that the defendant, Kamena, would truly and faith-

fully perform all the duties enjoined on him as treasurer of

the city of Hoboken, and would safely and securely keep the

moneys of the said city entrusted to him as treasurer as

aforesaid. This bond bears date the fourteenth day of June,

1877, and was approved and accepted on the fifth day of July

then next following.

Kamena was first elected treasurer of Hoboken in May,

1872, and annually thereafter re-elected to and including the

year 1877. At his last election, failing to enter into the re-

quired bond, the office was on the twenty-ninth of May, 1877,

declared vacant, and on the same day Kamena was appointed

to fill the vacancy for the ensuing year. In pursuance of this
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ap|)ointtnent, the bond in question in this suit was given and

accepted by the city as already stated.

It is for breach of the conditions of this bond that this

action has been brought.

The first issue raised by the pleadings is whether, prior to

tlie giving of the bond, Kamena had been, to the knowledge

of the city, guilty of embezzlement of the public moneys

entrusted to his charge, and of Avhich his sureties were igno-

rant and not informed by the city.

The only finding on this point by the special verdict on

which the case is presented at bar is, that by special city ordi-

nance the treasurer was required forthwith to deposit all

moneys which he might from time to time receive, in such one

or more banks as the council might direct, and if no such

direction was given, then in such bank as he should select,

and that the council having under this ordinance directed

the treasurer to deposit the city funds received by him in the

First National Bank of Hoboken, he failed to comply with

sucii direction. This fact, however, does not show any

fi-audulent dealing by the treasurer with respect to or misap-

propriation or embezzlement by him of the city funds. A
mere failure to place the moneys of the city in a particular

depository designated by council, is not proof that such

moneys were misappropriated, wasted or embezzled, and does

not show that they were not appropriated to the use and

benefit of the city. The treasurer's conduct in not depositing

the city funds in the bank designated by council may have

been irregular, but from this fact alone it cannot legally be

inferred that it was fraudulent. Tiie bond cannot be avoided

on the ground suggested.

We come, then, to the question whether from the facts

found in the special verdict it is shown that there was any

misappropriation or embezzlement of the city funds by the

treasurer between the fifth of July, when the bond was ac-

cepted, and the twenty-second of November next following,

when he resigned his ofiice. It is conceded that he was a

defaulter in the previous year or years of his official existence.
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The sureties on the bond in suit, however, can only be held

liable for his failure to perform his official duties during the

time that he held office under his last appointment, after they

had become and been accepted as sureties on his bond. The
argument of the plaintiff's counsel is that, as matter of law^

the moneys received by the treasurer subsequent to the 5th

of July must be considered as appropriated to make good the

misappropriations of the previous years, and thereby it will

appear in the negative of the words of the condition of the

bond that the treasurer did not faithfully and truly perform

all the duties enjoined on him, and did not safely and securely

keep the moneys of the city entrusted to him as treasurer. I

do not think this contention is true in law or fact. It is not

found as matter of fact that the treasurer appropriated city

funds, received by him subsequent to the delivery of the bond

in suit, to make good embezzlements of which he had been

guilty prior to that time. The case in this respect is not

analogous to the case of State v. Sooy, 10 Vi'oom 539. In

that case the state treasurer, to cover up prior misappropria-

tions, had directly diverted and misapplied funds subsequently

received. Independent of any actual appropriation, it appears-

to me that sound legal principle will not permit the applica-

tion of the city funds of which the treasurer was in receipt

subsequent to the taking effect of his last bond, to the relief

of the sureties on the bond or bonds covering the time when

the treasurer actually made default, or was guilty of fraud or

embezzlement. It appears to me that it would be but a

waste of time to enter upon a discussion or to make reference

to cases in support of the legal rule applicable to this part of

the case. The question involved has but recently been ex-

haustibly discussed in this court and in the court of last resort

in State v. Sooy, 10 Vroom 539 ; S. C, ante 394. I may, how-

ever, be permitted to add that the question should be consid-

ered as free of all doubt, when we advert to the fact that the

condition of the bond in suit only requires tlie treasurer

to safely and securely keep the funds of the city entrusted to

him. If this has been done, no liability has been incurred
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by eitb'^r principal or surety. Such being the fact, the bond

cannot properly be said to have been forfeited. The liability

of neither principal nor surety is greater than it would have

been if a person other than Kamena had been his predecessor.

"Whether Kamena was his own successor or not, all that his

sureties were bound to look to was, that he faithfully kept

and disbursed the city funds which came to his charge subse-

quent to the time wiien the bond in question was accepted,

whether those funds came from a prior treasurer or other

source. That there was a failure by Kamena in this regard,

I do not think is shown from the facts found. On the con-

trary, I think it appears that the treasurer paid to and for the

city all of its moneys which he received subsequent to the

5th of July. It does not appear that any of these payments

were made to cover up the defalcations of former years. The

result therefore is, that no embezzlement has been shown

during the time to which this bond relates. The plaintiff,

however, contends that such embezzlement is legally deducible

from the fact that during the period of time covered by the

bond in suit, the treasurer transferred funds properly applica-

ble to one department or account to another to which they

did not belong. Assuming, without now intending to decide

that such is the legal effect of the facts found, I cannot see

that thereby the treasurer was guilty of embezzlement or

misappropriation; though we admit that under the circum-

stances such an act was a violation of official duty, the moneys

thus transferred were not lost to the city. If there was a mis-

feasance in office, the most that the city could recover would

be the actual damages sustained thereby. That question can-

not now be considered, because there is no issue on the record

raising it.

It is in the next place contended that the payment of

S10,000 by the treasurer to the county collector in Sep-

tember, 1877, for or on account of the county tax of 1876,

was a misappropriation of funds in hand at the time of such

payment. The facts in respect to this charge as found are,

that in Januaiy, 1877, the treasurer transmitted by mail to
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the county collector, on account of county tax due from

Hoboken, a check of a third person for $10,003. The check

miscarried, and was not received by the couuty collector. The

money mentioned in it was afterwards collected by the treasu-

rer from the drawer of the check, and in September, 1877,

paid to the county collector. This item did not, and, as it

seems to me, could not, properly enter into the accounts cov-

ered by the last bond.

It is further contended that the treasurer misappropriated

$3100, in that he drew from the city treasury this amount for

his own personal use and benefit. But as the verdict finds

that this was done simply to reimburse himself for so much

that he had advanced from his own private funds for the use

and benefit of the city when away from his office, and the

transaction, being free of all fraud in fact, did not, I think,

amount to misappropriation or embezzlement. By it the city

lost nothing.

The plaintiff is entitled to judgment in its favor, for nomi-

nal damages only, on the issue that the treasurer did not de-

posit in the bank designated by council the funds of the city

entrusted to his keeping.

HARRIET M. MOORES v. JAMES B. MOORES ET AL.

Testator devised as follows :
" In the first place, I order and direct all my

just debts, &c., to be paid out of my estate, real and personal. Second.

In order to enable ray executrix, hereinafter named, to carry into

effect the foregoing direction, I do hereby invest my said executrix

with power to sell and convey ray real estate, &c. My will and order

further is, that all the rest, residue and remainder of my estate, both

real and personal, be converted into money, &c., for the use and main-

tenance of my wife, Margaret, and for the maintenance and bringing

up of my children, S. and H. M., &c. My will and order further is,

that at the decease of ray said wife, all that may remain of my estate

be equally divided between my two children, S. and H. M., share ami

share alike, &c. Lastly. I appoint my said wife, Margaret, sole execu-

trix," &c. Tiie will was proved and letters testamentary granted to
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the executrix, November 6th, 1834. The estate of testator was settled

about tlie year 1836. The executrix, a few months before lier death,

by deed of January 29th, 1878, reciting the first clause under the

second head of the will, conveyed all tlie real estate of which the tes-

tator died seized, to the plaintiff, who was the child, H. M., named in

the will. Held—
1. That the executrix took no estate in the land, but only a bare

authority to sell in case the personal estate should prove insufficient

for the payment of testator's debts ; the real estate descending on his

death to the heirs at law, subject to be divested by a proper execution

of the power of sale.

2. That the fact that the real estate had remained unsold for more

than forty years after the settlement of testator's estate, raised a pre-

sumption, equivalent to the strongest affirmative proof, that all his

debts had been paid out of the personal estate.

3. That the contingency upon which the power of sale was intended

to be exercised having never in fact happened, and being no longer

liable to happen, the power had ceased to have any legal existence,

and the conveyance founded upon it was a mere nullity.

In ejectment.

This was an action of ejectment to recover the possession of

a farm in the township of Woodbridge, in the county of Mid-

dlesex, in this state. The declaration was in the ordinary

form, against the defendants named in the summons. Pos-

session was claimed from April Ist, 1878. Both defendants

interposed a plea of not guilty. Cause was tried at Middle-

sex Circuit, at the December Term, 1878, and, by consent of

counsel, before the court without a jury.

Plaintiff offered in evidence certified copy of will of Daniel

B. Moores, Exhibit A.

The plaintiff also offered in evidence deed from Margaret

Moores, executrix of the last will and testament of Daniel B.

Moores, to Harriet M. Moores, the plaintiff, of property in

question, dated January 29th, 1878, acknowledged January

29th, 1878, recorded in Book 109 of Deeds for Middlesex

county, page 661. The deed contained the following recital:

"Whereas, the said Daniel B. Moores, deceased, in and by

his last will and testament, bearing date the eleventh day of

October, one thousand eight hundred and thirty-four, did
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order and direct as follows : In order to enable my executrix

hereinafter named to carry into effect the foregoing direction,

I do hereby invest my said executrix with power to sell and

convey ray real estate, in one or more lots or parcels, and at

public or private sale, and to give good and sufficient titles to

convey tlie same. I appoint my said wife, Margaret, the sole

executrix of this my last will and testament. Dated tliis

eleventh day of October, eighteen hundred and thirty-four.'^

Deed contained covenant against grantor. Consideration,

$4500.
Exhibit A.

I, Daniel Britain Moores, of Woodbridge, in the county of

Middlesex, and State of New Jersey, being of sound mind,

do make and publish this my last will and testament in words

following:

In the first place, I order and direct all my just debts and

funeral expenses to be paid out of my estate, real and per-

sonal.

Second. In order to enable my executors hereinafter named

to carry into effect the foregoing direction, I do hereby invest

my said executors with power to sell and convey my real

estate, in one or more lots or parcels, and at public or private

sale, and to give good and sufficient titles to convey the same.

My will and order further is, that all the rest, residue and

remainder of my estate, both real and personal, be converted

into money, and the same be put at interest, on good real

estate security, and that the interest of the money so vested

be for the use and maintenance of my wife, Margaret, and

for the maintenance and bringing up of my children, Samuel

and Harriet Martin, and this gift to my wife to be in lieu of

dower.

In case the money so vested—that is to say, the interest

thereon—is not sufficient for the comfortable maintenance of

my said wife and children, my will and order is that my said

wife may use of the principal from time to time at her dis-

cretion.

My will and order further is, that at the decease of my said
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wife, all that may remain of my estate be equally divided

between my two ciiildren, Samuel and Harriet Martin, share

and share alike, saving to my son, Samuel, the sum of one

hundred dollars, which I received from him out of the estate

of my sister, Eliza, which sum is to be put at interest and

kept at interest for his use until he arrives at the age of

twenty-one years.

Lastly. I appoint my said wife, Margaret, sole executor of

this my last will and testament.

Dated this eleventh day of October, a. d. eighteen hundred

and thirty-four.

Will proved in surrogate's office of Middlesex county,

November 6th, 1834, and letters testamentary granted to

Margaret Moores, the executrix named in said will.

The estate of Daniel B. Moores was settled about the year

1836.

The Circuit Court held that the plaintiff was entitled to

recover possession of the equal undivided half part of the

premises in question, as an heir at law of the testator, but

could take nothing by virtue of the deed of January 29th,

1878.

A rule to show cause having been allowed, the following

reasons were assigned for a new trial

:

1. Because, under the will of Daniel B. Moores, the execu-

trix took a power coupled with an interest, and not a mere

naked power of sale.

2. Because, having a power coupled with an interest, the

executrix was empowered to sell the property at any time for

her own benefit.

3. Because the will gave the executrix such a title that the

heirs could not convey a valid title without the executrix join-

ing in the deed.

4. Because the evidence shows that the jjlaintiff obtained a

good and perfect title under the deed of the executrix.

5. Because the verdict was in favor of the plaintiff for

only an equal undivided one-half part of the property,
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whereas it should have been in favor of the plaintiff for the

whole property.

Argued at June Term, 1879, before Beasley, Chief Jus-

tice, and Justices Daleimple and WoODHULL.

For the plaintiff. Vail & Ward.

For the defendant, Garret Berry.

The opinion of the court was delivered by

WooDHULL, J. The first question presented is whether,

on the death of the testator, the real estate of which he died

seized descended to his heirs at law, or vested in the executrix

by virtue of the will.

The solution of this question de{)ends upon the expressed

intention of the testator, to be gathered from all parts of his

will.

If he plainly intended that the legal title to his real estate

should vest in the executrix, instead of descending to the

heirs at law, and has used apt words for that purpose, his

intention must of course prevail. But the provisions of this

will, read in the light of well-established rules of law, fail to

disclose any such intention.

It is settled beyond controversy, that while a devise of land

to executors to sell passes the interest in it, a devise that execu-

tors shnll sell, or that the lands shall be sold by them, or of the

land to be sold by the executors, confers a ))ower merely, and

does not give any interest. 4 Kent^s Com. 420 ; 1 Sugden on

Powers 132-134; 1 PowpU on Devises 233.

In Bergen v. Bennett, Kent, J., says :
" If a man by his

will directs the executors to sell his land, this is but a bare

authority without interest, for the land in the meantime de-

scends to the heirs at law, who, until the sale, would at com-

mon law be entitled to the profits. * * * But if a man

devises his land to his executors to be sold, then there is a

power coupled with an interest ; for the executors in the mean-
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time take possession of the land and of the profits." 1 Cai.

Cos. 16.

" A naked authority," says Mr. Powell, " is where a man

devises that his executors shall sell his lands, or orders that

his land shall be sold by his executors, or appoints, consti-

tutes and empowers A and B, whom he makes his executors

of his last will, to sell, let, or set to sale, his estate. In all

these cases the executors have only a naked authority to sell

;

and after the death of the testator the freehold descends to

the heir, who is entitled to the profits until the sale." 1 Pow-

ell on Devises 233, and eases.

In Chambers v. Tulane, the only power of sale given to the

executors was in these words :
" It is my will and desire that

all and every part and parcel of my real and personal estate

hereinbefore not devised or bequeathed after ray said son, H.,

arrives at the age of twenty-one years, in case his mother

hath then departed this life, shall be sold at the discretion of

my executors," &c. It was held by Chancellor Williamson

that this power of sale was nothing more than a naked

power. " It is true," he says, " the executors have an interest

in the land with other devisees in the will named. But this is

not what is meant by a power coupled with an interest. These

lands are not devised. The title descended to the heir at law.

No interest is devised to the executors, and they have no con-

trol over the land as executors until the happening of certain

events, and tlien the only power conferred is to sell." 1

Stockt. 146. See also Jackson v. Schnuber, 7 Cow. 187;

S. a, 4 Wend. 16 ; Den v. Snowhill, 3 Zab. 447 ; Herbert v.

Tathill, Saxt. 141 ; Gest v. Flock, 1 Green Ch. 108 ; Fluke

v. Ex'rs of Fluke, 1 C. E. Green 478 ; Romaine v. Hendrick-

son, 9 a E. Green 232.

Applying to the provisions of the will in question the prin-

ciples of the foregoing cases and numerous others cited in the

books referred to, it is clear that the executrix as such took

no estate in the testator's land, but only a bare authority to

sell ; and that immediately upon the testator's death his real
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estate descended to and vested in his heirs at law, subject to

be divested by a proper execution of the power of sale.

The next question is, whether the deed of January 29th, 1878,

from Margaret Moores, executrix, &c., to the plaintiff, oj)e-

rated to divest the title of the heirs and to vest it in the plain-

tiff.

This deed recites and was evidently intended to execute the

power of sale given under the second head of tlie testator's

will, in which, after directing his debts to be paid out of his

estate, real and personal, he goes on to say :
" Second. In

order to enable my executrix hereinafter named to carry into

effect the foregoing direction, I do hereby invest ray said

executrix with power to sell and convey my real estate in

one or more lots or parcels, and at public or private sale, and

to give good and sufficient titles to convey the same."

The particular purpose intended to be effected by the power

given in this part of the will was the payment of the testa-

tor's debts. The contingency upon which the j)ower was in-

tended to be exercised was the insufficiency of his personal

estate for that purpose. The fact that the real estate remained

unsold for more than forty years after the death of the testa-

tor, and after the settlement of his estate, raises a presump-

tion equivalent to the strongest affirmative proof, that long

before the execution of the deed under which the plaintiff

claims, all the testator's debts had been fully paid out of his

personal estate. The object of the power having been al-

ready accomplished, the contingency upon which alone it was

intended to be exercised having never in fact happened, and

being in the nature of things no longer liable to happen, the

power had ceased to have any legal existence, and the convey-

ance founded upon it, if not otherwise supported, was a mere

nullity. It is insisted, however, on the part of the plaintiff,

that the power of the executrix to sell was not limited to a

sale for payment of debts ; that as the will orders all the

property to be turned into money, there is a clearly implied

power to sell the real estate even after debts are all paid, and

that the recital in the deed, if wrong, is mere surplusage, and
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does not weaken the force of the conveyance. The assump-

tion upon which this argument rests, viz., that the second

clause under the second head of the will orders all the prop-

erty to be turned into money, whether necessary or not for the

payment of debts, is not, in my judgment, warranted by the

language of the testator.

The scheme of the will seems to me to be simply this : The

testator intended, in the first place, to make his whole estate,

real and personal, liable for the payment of his debts; but

plainly intended also that the personal estate should be first

applied and exhausted before resorting to the real estate. In

case the personal estate should prove insufficient for the pay-

ment of his debts, so that the sale of some part of his real

estate would be required to make up the deficiency, then his

design was that the whole of it should be sold and the entire

property be turned into money.

But if, on the other hand, the personal estate should turn

out to be sufficient for the payment of all his debts, so that

no part of the real estate need be sold for that purpose, his

intention was that his farm should remain intact for the

maintenance of his family, and on the death of his wife be

equally divided between his two children, Samuel and Har-

riet Martin, the present plaintifis.

It follows from this construction that the deed under which

the plaintiff claims can find no support in either of the clauses

referred to. At the time of its execution it was not only

unauthorized by the provisions of the will, but was plainly

calculated, if it was not designed, to thwart and defeat the

manifest intention of the testator.

The case was rightly decided by the Circuit Court, and the

rule to show cause is discharged, with costs.
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THE MANUFACTUEERS' NATIONAL BANK OF NEWARK v.

DANIEL M. DICKERSON ET AL.

D., with S. and B. as sureties, gave bond, dated April 30th, 1873, reciting

that D. had been appointed an assistant clerk of the bank, and condi-

tioned that he sliould in all things, while he should be in the employ

of the said bank as such assistant clerk, faithfully perform his duties

as such assistant clerk. Fi'om November 20tl), 1872, to July 1st, 1874,

D., as the younger of two assistant clerks, held the lowest position in

the bank, at a salary of $200, his duties being chiefly those of a runner

or messenger. On July 1st, 1874, he was promoted to the next highest

clerkship, at a salary of $360. On February loth, 1876, he was further

promoted to the position of book-keeper, at a salary of $500, and as

such took charge of the individual debit and credit books, and exclu-

sive charge of the ledger of individual accounts. His place as book-

keeper was so near the money drawer that he might easily take out a

$100 bill, and cover the fraud by altering the footing of the credit book.

His embezzlements, beginning with $100, April 27th, 1876, amounted

to a large sum, and were concealed by means of false entries in the

books kept by D. After his second promotion, the sureties had no

notice of the change made by the bank in his position and duties.

Hdd—
1. That the defendants are not liable for any want of faithfulness on

the part of D. after his second promotion.

2. That when he was promoted to the position of book-keeper he ceased

to be an assistant clerk within the meaning of the bond.

3. That upon a fair construction of the contract, the sureties could not

have contemplated a liability after such a promotion.

4. That the promotion involved a material alteration of the principal's

duties, increased the perils of the sureties, and released them from the

bond.

In debt. On case certified from the Essex County Circuit

Court. The facts are fully stated in the opinion of the court.

Argued at June Term, 1879, before Beasley, Chief

Justice, and Justices Dalrimple and Woodhdll.

For the plaintiff, Joseph Ooult.

For the defendants, F. H. Imm.
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The opinion of tlie court was delivered by

WoODHULL, J. This action was brought to recover the

penalty of a bond, dated April 30th, 1873, given by the de-

fendant, Dickerson, as principal, with Sieb and Bea as sureties,

in the penal sum of $5000, conditioned that whereas the said

Dickerson had been appointed an assistant clerk of the said

bank, therefore, if the said Dickerson should in all things,

while he should be in the employ of the said bank as such

assistant clerk, faithfully perform his duties as such assistant

clerk, then the bond to be void.

The cause having been tried at the Essex Circuit without a

jury, is certified to this court for its advisory opinion upon

the question, " Whether, under the evidence in the cause,

Gottlob Sieb and John Bea, the sureties on the bond declared

on, are released."

The material facts are these : Dickerson was first employed

by the bank November 20th, 1872. From that time up to

July 1st, 1874, as the younger of two assistant clerks, he held

the lowest position in the bank. On July 1st, 1874, he was

advanced to the position of second assistant clerk, and on Feb-

ruary 15th, 1876, he was further advanced to the position of

individual book-keeper, and took exclusive charge of the

ledger of individual accounts. On his promotion, July 1st,

1874, his salary, which up to that time had been $200 a year,

was increased to $360, and on his second promotion, February

15th, 1876, was further increased to $500.

His duties in the first position were chiefly those of a runner

or messenger. He took out drafts for collection, received for

them money or checks, and charged the checks in the debit

book. He had no proper access to either of the ledgers.

In the second position his princi[)al duties were to charge

the foreign checks in the journal ; to foot up that book at

night to see that the debit and credit sides agreed ; to take

charge of the city collection notes, and to assist in the cor-

respondence. In the third position he was book-keeper, and

had charge, as such, of the ledger of individual accounts, the

individual debit book, the individual credit book and the dis-

VOL. XII. 2 F



450 NEW JERSEY SUPEEME COURT.

Manufactuiers' Bank v. Dickerson.

count book. He posted into the ledger the debits from the

debit book, and the credits from the credit booiv ; he wrote up

the dealers' pass books, and returned their vouchers. His

place as book-keeper was so near the money drawer that, in

the language of the cashier, "it was a very easy thing, when

the teller's back was turned, to take a $100 bill, as that would

be the nearest to him; the bills were arranged in order, $1,

$2, &c., and $100, the ^larger bills, being to the right of the

drawer ; and it was a very easy thing to take a $100 bill and

alter the footing of the credit book."

Dickerson's embezzlements, beginning with $100, April

27th, 1876, amounted to a large sum, and were concealed by

means of false entries in the books which he kept after his

second promotion. The sureties had no notice of the change

made by the bank in his position and duties.

The question whether the defendants are released depends

on the true, construction of their bond, and the legal interpre-

tation of the foregoing facts.

The rule of construction to be applied to contracts of sure-

tyship, as stated in Miller v. Stewart, 9 Wheat. 680, is to the

effect that the liability of a surety is not to be extended, by

implication, beyond tlie terms of his contract ; that he is bound

only to the extent, and in the manner and under the circum-

stances pointed out in his obligation, and no further; that it

is not sufficient that he may sustain no injury by a change in

the contract, or that it may even be for his benefit ; that he

has a riglit to stand upon the very terms of his contract, and

if he does not assent to any variation of it, and a variation is

made, it is fatal.

That a surety is not to be held beyond the precise terms of

his contract, is declared by Kent, J., in Ludlow v. Slmoncl, 2

Cai. Cos. 1, to be a well-settled rule, both at law and in

equity, and to be founded on the most cogent and salutary

principles of public policy and justice. S. C, 2 Am. Deemons

291; McMicken v. Webb et al., 6 How. 292; Boiomaker v.

Moore, 7 Prwe 223; SmUh v. United States. 2 Wall. 219;

McCluskey v. Oromivell, 11 iV. F. 593.
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Resulting from the principles just stated is the familiar rule

that the surety is discharged if, without his consent, the prin-

•cipal parties make a new agreement inconsistent with the

terms of the original agreement, or in the mode of performing

them. Theobald cm Principal and Surety 119, (1 Law Lib.,

vol. LXX.) ; Whitcher v. Hall, 5 B. & C. 269 ; Pitman on

Principal and Surety 166 [Law Lib., vol. XL.)

From the same principles results also another rule, still

more closely applicable to the case before us, namely, that

when there is a bond of suretyship given for an officer, and

hy the act of the obligee the office is materially changed, so as

to affect the risk of the surety, the bond, as to him, is avoided.

In Pybus v. Oibb, 6 Ellis '& Black 902, (88 E. C. L. 88,) a

bond was executed by G. and two sureties, conditioned for

indemnifying the high bailiff of a county court against lia-

bilities for the misconduct in office of G., who was appointed

by the high bailiff to act under him as a bailiff of said court.

At the time the bond was executed, the jurisdiction of the

<!ounty court was regulated by statute 9 and 10 Vict. After

the execution of the bond, the jurisdiction of that court was

extended and increased by several statutes. It was held that

these statutes had so materially altered the nature of the office

of bailiff that the sureties were no longer liable to indemnify

the high bailiff, even though the misconduct of G. was in

respect of a matter within the jurisdiction conferred by the

statute first named, and as to which the duty of the bailiff

was not altered by the later acts.

Campbell, C. J., who delivered one of the opinions in that

case, says :
" It may be considered settled law, that where

there is a bond of suretyship for an officer, and by the act of

the parties, or by act of j)arliament, the nature of the office is

so changed tliat the duties are materially altered, so as to affect

the peril of the sureties, the bond is avoided, * * * the

question is whether the nature and functions of the office or

employment are changed ; for if they are, it is not the same

office within the meaning of the bond."

Coleridge, J., in the same case, says :
" The rights and lia-



452 NEW JERSEY SUPREME COURT.

Manufacturers' Bank v. Dickerson.

bilities of sureties have often been considered in England, and
many points are well established. One is, that when the

nature of the employment of the princi})al is so altered by

the act either of his employer or of the legislature that the

risk of his surety is materially altered, the surety has a right

to say, ' I did not bargain for tliis risk ; I am discharged.'
""

Wightman, J., says, in the same case :
" It may be taken as

a principle of law that a bond by a surety, conditioned for the

due performance by his principal of the duties of an office, is

rendered null if the office or its duties are so altered as in any

degree to increase or vary the risk of the surety, to his possi-

ble disadvantage."

Cases to the same effect as those already mentioned might

be cited almost without limit. Many additional ones are

referred to in the brief of defendants' counsel, and I find

nothing to the contrary.

Applying the principles of these authorities to the ascer-

tained facts in the case, I am unable to see how the plaintiff

can maintain this action.

The following propositions, contended for on the part of

the defendants, seem to me to be fully sustained : 1. That

the defendants are not liable for any want of faithfulness on

the part of Dickerson after his second promotion. 2. That

when he was promoted to the position of book-keeper, he

ceased to be an assistant clerk within the meaning of the

bond. 3. That upon a fair construction of the contract, the

sureties could not have contemplated a liability after such a

promotion. And, 4. That the promotion involved a material

alteration of the principal's duties, increased the peril of the

sureties, and released them from their bond.

It is argued for the plaintiff, " that the change made by the

bank in the work done by Dickerson was not material ; the
"

risk of the sureties was not increased. It was not a change

of duties. He still remained an employe of the bank, and

the testimony shows that the cashier or bank officers had the

right, and exercised the right, of requiring any clerk in the

bank to do the work generally done by some other clerk, even



NOVEMBER TERM, 1879. 453

Manufacturers' Bank v. Dickerson.

to taking the place of the cashier. The book-keeper and clerks

diange places and aid each other. While each, acting in his

own place, may have duties to perform, each acts, and is

expected to act, outside of his own sphere, and to do any work

which he may l)e able to perform, that the interests of the in-

stitution require."

The argument, so far as it asserts that the change made by

the bank in the work done by Dickerson was not material,

and that the risk of the sureties was not thereby increased, is

effectually disposed of by referring to the undisputed fticts in

the case.

The change in the work done was from that pertaining to

the lowest office in the bank to the work required in an office

two degrees higher, commanding more than double the com-

pensation, different in its character, in the range of its duties,

in its opportunities for peculation, and therefore requiring not

only a greater capacity, but a firmer integrity. If such a

change was not material, it would be difficult, I think, to

affirm the materiality of any change whatever.

The fallacy of the argument for the plaintiff lies in the

assumption that the defendants bound themselves for the

faithful performance by Dickerson of all his duties while in

the employ of the bank, without designating any particu-

lar office or capacity in which the duties were to be per-

formed. But the defendants' undertaking, instead of being

general in its character, was very special and limited. Their

bond having recited that Dickerson had been appointed an

assistant clerk, their undertaking for him was in terms limited

to the period during which he should be in the employ of the

bank as such assistant clerk, and was only for the faithful per-

formance of his duties as such assistant clerk.

The office designated was as well known to all the parties to

the bond, and was as little liable to be mistaken for another,

as that of teller or cashier.

The only legal inference to be drawn from the language of

the bond is, that these sureties never intended to bind them-

selves for the faithful performance by Dickerson of any duties
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other than those required of him while he held the office ot

assistant clerk, and performed by him as such assistant clerk.

They could not, therefore, be iield liable for any want of

faitiifulness on his part, after his promotion to another office,,

for the reason that, upon such promotion, he ceased to be,

within the meaning of the bond, or in any fair sense, in the

employ of the bank as an assistant clerk.

Rochester City Bank v. Elwood, 21 N. Y. 88, referred to-

and much relied on by counsel for the plaintiff, does not

appear to me to be in conflict with the views just expressed..

In that case the bond recited that one G. had been ap-

pointed assistant book-keeper of the Rochester Bank, and was

conditioned that he should " faithfully discharge the trust

reposed in him as such assistant book-keeper."

While still holding and exercising the office of assistant

book-keeper, he embezzled the funds of the bank, and covered

the fraud by false entries in one of the books. This was

held to be, as it plainly was, a breach of the surety's under-

taking.

There the surety was liable, because the principal had not

faithfully discharged the trust reposed in him as assistant

book-keeper. Here the sureties are not liable, because their

principal did in all things, while in the employ of the bank

as assistant clerk, faithfully perform his duties as such assist-

ant clerk.

My conclusion is that, under the evidence in this cause,.

Gottlob Seib and John Bea, the sureties on the bond declared

on, are released, and the Circuit Court is so advised.

MARY WILSON v. JOHN B. HEEBERT AND FRANCIS 0. HER-

BERT, PARTNERS, &c.

1. That part of the third section of "An act relative to statutes," {Rev., p.

1120,) which provides that when the course of practice or procedure

for the enforcement of a right vested or accrued under a statute subse-
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quently repealed, shall be changed, actions then pending or thereafter

commenced for the enforcement of such right shall be conducted as

nearly as may be in accordance with such altered practice or proce-

dure, applies only to cases where the legislature has substituted a new

course of practice or procedure for the enforcement of such ante-

cedent liability. Where no new remedy has been substituted for the

enforcement of a right accrued under a statute afterwards repealed, the

old remedy remains, notwithstanding the repeal of the statute by

force of constitutional provision.

2. TRe fifth section of " An act to amend the laws relating to the prop-

erty of married women," {Rev., p. 637,) has not provided a new course

of practice or procedure for the enforcement of contracts made by

married women before that act took effect, and the remedy and course

of practice and procedure for the enforcement of a contract made by

a married woman, while the act of 1862 (Nix. Big. 548) was in force,

remain as they were under that act, notwithstanding its repeal.

3. Where husband and wife are living together, and the wife purchases

articles for domestic use, the law imputes to her the character of an

agent for her husband. She may contract for such articles as princi-

pal, and assume the responsibility of principal debtor. But to fix

upon her such a liability, it must appear tifiirmatively that slie made

the purchase on her individual credit. There must be either an

express contract on her part to pay out of her separate estate or the

ciicumstances must be such as to show clearly that she assumed indi-

vidual responsibility for payment, exclusive of the liability of the

husband.

On certiorari to Burlington Pleas.

Argued at Jane Term, 1879, before Justices Depue, Van
Syckel and Dixon.

For the plaintiff in certiorari, C. E. Hendrichson.

Contra, J. H. Gashill.

The opinion of the court was delivered by

Depue, J. This action was brought against the plaintiff

in certiorari, who is a married woman living with her hus-

band. The husband was not joined as a defendant in the

suit. The claim of the plaintiff below was upon an open

account for goods sold and delivered, commencing May, 1874,
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and covering a period extending down to July 21st, 1875.

Payments iiad been made on account from time to time, leav-

ing a balance due of $45.99, for which judgment was ren-

dered, with costs. Of the balance due, the sum of $6.78 was

for goods sold and delivered after January 1st, 1875.

Prior to January 1st, 1875, the liability of a married

woman for debts of her own contracting was provided for by

the act of March 24th, 1862. Nix. Dig. 548. The coinmon

law disability of a married woman to enter into contracts en-

forceable against her by actions at law was not entirely re-

moved by the act of 1862. The common law disability of

coverture was superseded only so far as to enable a married

woman to enter into contracts where she was beneficially

interested, the consideration moving to her. EckeH v. Rente)',

4 Vroom 266 ; Vankirk v. Skillman, 5 Id. 109. The remedy

to enforce this statutory liability was by an action against her

and her husband, in which the plaintiff was required to aver,

in his pleading, the particular facts which, by the statute,

removed the disability of the wife to contract, in order to

make out a legal cause of action. Leiois v. Perkins, 7 Vroom

133. The plaintiff's action in this case is against the wife

alone, and his statement of demand contains only a copy of

the account, without any averment of the facts necessary to

the liability of the wife under the act of 1862. If the suit

had been brought while the act of 1862 was in force, the

proceedings would have been radically defective for this

reason.

The act of 1862 was repealed by the revision which went

into operation on January 1st, 1875. In the revision a differ-

ent system was adopted. By the fifth section of " An act to

amend the laws relating to the property of married women,"

it was provided that '' any married woman shall, after the

passing of this act, have a right to bind herself by contract,

in the same manner and to the same extent as though she

were unmarried, and which contracts shall be legal and

obligatory, and may be enforced at law or in equity by or

against such married woman, in her own name, apart from
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her husband
;
provided that nothing herein shall enable such

married woman to become an accommodation endorser, guar-

antor or surety, nor shall she be liable on any promise to pay

the debt, or answer for the default or liability, of any other

person." Rev., jp. 637. This legislation effected a radical

change in the law. It enlarged the i>owers of married

women, and gave a married woman the capacity to enter into

any contract which would have been legal if she were unmar-

ried, with the exception of those eniniierated in the proviso,

and changed entirely the procedure by which such contracts

should be enforced by action, viz., by a suit against her in her

own name, in which the common forms of pleading would be

sufficient.

It is contended by the plaintiff below, that after the Revi-

sion took effect a party might adopt the procedure therein

prescribed in suing upon sucli contracts as were made while

the act of 1862 was in force. To support this contention he

relies on the third section of "An act relative to statutes."

Rev., p. 1120. That section enacts that "the repeal of any

statutory provision by this act, or by any act of the legisla-

ture hereafter passed, shall not affect or impair any act done,

or right vested or accrued, or any proceeding, suit or 2:>rosecu-

tion had or commenced in any civil cause before such repeal

shall take effect ; but every such act done, or right vested or

accrued, or prosecution had or commenced, shall remain in

full force and effect, to all intents and purposes, as if such

statutory provision so repealed had remained in full force,

except that where the course of practice or procedure for the

enforcement of such right, or the prosecution of such suit,

shall be changed, actions then pending, or thereafter com-

menced, shall be conducted as near as may be in accordance

witii such altered practice or procedure." The discussion on

this part of the case relates to the construction of this section

in its application to the fifth section of the present married

woman's act.

No doubt is entertained of the power of the legislature to

make laws incidentally affecting the pursuit of remedies for
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enforcing existing contracts, such as regulating the admission

of evidence, the course of practice, and similar acts, altering

in matters of form the means of realizing the benefits of a

contract, leaving the bubstance of the remedy unaffected.

Hader v. S. E. Road District, 7 Vrooin 273. The form in

which tlie action shall be brought, and the mere joinder of

parties therein, are within the operation of this principle. The

section quoted from the act relative to statutes has reference to

such a condition of affairs. It saves rights vested and accrued

under an existing statute from the effect of its repeal, and pro-

vides for the adoption of any new course of practice or pro-

cedure which shall have been subsequently established for the

enforcement of such right. If the legislature had passed an

act authorizing the prosecution of all suits to enforce the lia-

bilities of married women by actions against them in their

own names, without joining their husbands, such an act would

have been valid, and suits subsequently brought on antecedent

liabilities would have been controlled by such altered pro-

cedure. The eleventh section of the married woman's act is

an instance of such legislation witli regard to the capacity of

a married woman to maintain, in certain cases, actions in her

own name. Rev., p. 638. But the fifth section, which is the

only portion of the act which relates to actions against mar-

ried women, contains no general language similar to that of

the eleventh secti»-)n. It merely confers on married women

power to make certain contracts, after the passing of the ad,

which contracts it declares to be legal and obligatory, and

enforceable at law or in equity, by or against such married

Avoman, in her own name, apart from her husband. The con-

tracts to which this section refers, and to which the new pro-

cedure is applied, are expressly designated. They ai*e such as

are made after the pa&sing of the act. By no liberality of

construction short of judicial legislation, in defiance of plain

and unambiguous language, can the meaning of this section

be extended further. It cannot be expanded to embrace con-

tracts made before the act was passed, without violating that

cardinal rule of construction, that acts of the legislature are
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to be construed, if possible, from the language in which the

legislative intent is expressed. The right of the plaintiff in

tiiat portion of his account which was prior to January 1st,

1875, accrued under the act of 1862. The legislature has not

changed the course of practice or procedure for the enforce-

ment of such right. The plaintiffs' contract having been

made while the act of 1862 was in force, was not impaired

by tlie repeal of the act, and no new remedy having been

substituted for its enforcement, the old remedy necessarily

remained after its repeal, by force of constitutional provision.

Const, art. IV., § 7, t 3.

The other question discussed on the argument touches the

merits of tlie case, and applies as well to the items of the

account prior to January 1st, 1875, as to the single item after

that date. The court below, contrary to repeated decisions

of this court, instead of returning with this writ its findings

on matters of fact, has returned the evidence, and we are left

to grope through the testimony to find the legal principles on

which the judgment was founded.

The plaintiffs were engaged in the business of butchers, at

Mount Holly. The defendant was the wife of one Jacob M.

Wilson. The husband and wife lived together on a farm near

Mount Holly, which the husband had rented in his own name.

It was in evidence that the iiusband did all the business con-

nected with the farm : kept boarders, and contracted with them

and collected the money due for board. The wife lived with

her husband, managing the domestic affairs of the family, and

had no separate estate or business of her own.

The account sued on was for meat delivered at the husband's

residence, and used for domestic purposes. It was selected and

ordered by the wife, and was charged to her in the plaintiffs'

books.

The statutes which have endowed married women with the

])Ower to have separate property, and to hold it as if they were

unmarried, have not dissolved the marriage, or abolished the

peculiar incidents of the marital relation. The duty of pro-

viding maintenance and support for the family still devolves
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on the husband, and the wife may discharge her duties in the

management of his domestic affairs without incurring personal

responsibility. The purpose and comfort of married life would

be defeated if the wife had not authority to hire servants and

purchase articles necessary for domestic use, and for this pur-

pose the law regards her as the agent of the husband. 1

Pars, on Cont. 347. And it is of the greatest importance to

society that the wife should be allowed to perform her duties

in the management of the husband's domestic affairs as his

agent, without liability on her part, on contracts made by her

in the line of her duties, unless she voluntarily assumes a per-

sonal responsibility.

In New York, under a statute which provided that the

separate property of a married woman should not be subject to

the interference or control of her husband, or liable for his

debts, except such debts as were contracted for the sup))ort of

herself or her children, by her as his agent, it was held, upon

reasoning founded on considerations of public policy and the

general intent expressed in other acts of the legislature on the

same subject, that the legislature could not have intended by

that statute to make the separate estate of the wife lialjle for

a debt contracted by the husband through her agency, and

that necessaries purchased by a married woman were not

chargeable on her separate estate, unless, perhaps, purchased

expressly on the credit of it, and charged upon it by some

affirmative act on her part. De Mott v. McMuUen, 8 Abb.

Prac. R. [N. S.) 335. In another case it was decided that a

promissory note subsequently given by a married woman for

goods which were purchased by her upon credit, for family

use, while her husband was residing and cohabiting with her

and supporting his family, was absolutely void, and had no

foundation either in law, equity, conscience or good morals,

unless there was some special agreement by which the goods

were sold to tiie wife for her exclusive use, upon the credit of

her separate property, and not upon the credit of her husband.

Smith V. Allen, 1 Lans. 101.

The principle which should govern in controversies of this
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kind, under the legislation of this state on this subject, is

quite apparent. The statute allows a married woman to con-

tract as a feme sole, except tliat she cannot become surety or

make any valid promise to pay tlie debt, or answer for the

default or liability of any other person. When husband and

wife are living together, and the wife purchases articles for

domestic use, the law imputes to her the character of an agent

for her husband, and regards him as the principal debtor. She

may contract for such articles as principal, and assume the

responsibility of a principal debtor. But to fix upon her such

a liability it must affirmatively appear that she made the pur-

chase on her individual credit. There must be either an ex-

press contract on her part to pay out of her separate estate,

or the circumstiinces must be such as to show clearly that she

assumed individual responsibility for payment, exclusive of

tlie liability of the husband. For if the purchase be made

under such circumstances as that an action could be main-

tained against the husband for the contract i)rice, the debt so

contracted becomes his debt, and the statute invalidates the

contract of the wife for its payment.

In the present case, the proof was that the husband sup-

ported his family. The wife testifies that she purchased as

the agent of the husband, and by his authority ; that the pay-

ments on account were made with money furnished by the

husband ; that the pork credited on the account belonged to

the husband; that the husband directed the plaintiffs to come

to the house with the wagon. These facts were undisputed.

On the part of the plaintiffs, it appeared in evidence that

the goods were charged to tlie wife on their books, but it did

not appear that the wife directed them to be so charged, or

knew that the account had been kept in that manner. The
plaintiff's reason for making the charge to the wife arose

from his custom of charging meat to the one who got it,

whether man or woman ; that he charged it to Mrs. Wilson

because she got the meat of him.

The only special circumstance adduced to show that the

debt was the debt of the wife, was a pass-book which was in

"
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the defendant's custody, and which contained entries of the

items of the account. The items were not preceded by any

heading, but on the front cover of the book was written,

*' Mr. Jacob Wilson, in account with Frank O. Herbert."

There was evidence that " Mr." was originally written " Mrs."

Assuming that to be so, such an endorsement is ambiguous.

It may show merely the state of tiie account which the wife

was running up in making purchases for family use, and,

when taken in connection with tiie other evidence, does not

afford proof of an individual liability on the part of the wife

of such clearness and distinctness as to supply the proof neces-

sary to fix an individual liability on the wife.

The judgment should be reversed, with costs.

STATE, BOWDEN, PROSECUTOR, v. OVERSEER OF THE POOR
OF RANDOLPH TOWNSHIP AND JOHN F. WOOD.

1. The act entitled " An act for the security of manufiicturers of mineral

waters and other beverages," approved February 21gt, 1854, and the

supplement thereto, approved March 2-5th, 1863, {Nix. Dig. 541-542,)

was intended to confer a .special privilege only on persons engaged in

the manufacture of the specified beverages within this state. Its pro-

visions do not extend to persons engaged in the manufacture in otiier

states, though they vend in this state such beverages of their own
manufacture.

2. The penalties prescribed by those statutes are incuried only by such

persons as shall, without the written permission of the owner, sell,

dispose of, buy or traffic in any bottle or bottles marked as required

by the act—a descri{)tion of wliich has been filed in the clerk's office

—

or shall wilfully break or destroy any such bottle, &c., or shall fill

with mineral water or other beverages any such bottle for the purpose

of sale. The penalty is not incurred by a dealer of bottles, or junk

vendor, who shall have secreted upon his premises, or in any other

place, bottles stamped and registered as prescribed by the act.

3. The third section of the act of 1854, which authorizes a warrant to

search the premises where it is alleged that bottles stamped and reg-

istered are secreted, on oath or affirmation being made before a magis-

trate, is only in aid of a suit for penalties, to be regularly proceeded



NOVEMBER TERM, 1879. 463

Bowden v. Overseer of Eandolph.

with by filing a statement of demand, which shall allege the doing of

some one of the acts for which a penalty is given. The affidavit made

to obtain such a warrant is not a sufficient complaint to proceed on at

the trial.

In an action for penalties, where the case is tried by a jury, it is the

province of tlie jury to determine the amount of the penalties incurred.

The justice cannot, on a verdict of guilty, determine how many penal-

ties the defendant shall be liable to pay.

On certioraii.

Argued at June Term, 1879, before Justices Depue, Van
Syckel and Dixon.

For the plaintiff in certiorari, A. C. Smith.

The opinion of the court was delivered by

Depue, J. This suit was begun on the 2d of October,

1878, by an affidavit on the oath of one Henry C. Butler, an

agent of Seitz Brothers. It was brought to recover ])enalties

under an act entitled "An act for the security of manufac-

turers of mineral waters and other beverages," approved Feb-

ruary 21st, 1854, and a supplement, approved March 25th,

1863, {Nix. Dig. 541-542,) and resulted in a verdict of guilty,

on which judgment was rendered " that the defendant has for-

feited ninety-eight penalties under the act entitled, &c., and

that the defendant shall pay unto the overseer of the poor of

the township of Randolph, for the benefit of the poor of said

townsiiip, and to John F. Wood, the constable who made the

arrest, the sum of forty-nine dollars, debt, and ten dollars

and eighty-five cents, costs of suit."

The affidavit charged that Seitz Brothers, a co-partnership

engaged in the manufacturing of mineral waters and other

beverages at Easton, in the State of Pennsylvania, and also

within the State of New Jersey and county of Morris, filed

in the office of the clerk of the county of Morris a descrip-

tion of the bottles used by them in the manufacturing of

mineral waters and other beverages, with the names and
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marks on said bottles, and in all respects conformed to the

law for the protection of their property ; that all the bottles

used by said co-partnership were stamjjed with the names of

" Seitz Bros." or " John A. Seitz," and were so designated

and registered ; tliat the deponent had been informed, and

verily believed, that one John Bowden, (the defendant,) of

the town of Dover, in tlie county aforesaid, a dealer in

l)ottles, or junk vendor, had a large number of bottles secreted

u])on his premises, or about the same, upon which the marks
" Seitz Bros.," or " John A. Seitz," or both marks, were

stamped, and that the said Bowden had not purchased said

bottles of the deponent, or of said co-partnership, of which

the deponent was agent. The affidavit concluded with a

prayer that })rocess, in the nature of a search warrant, should

issue, to search the premises of the said Bowden, and that the

said Bowden, if in possession of said bottles as aforesaid,

should be brought before the magistrate issuing said warrant,

to be dealt with as law and justice may require.

On this affidavit the justice issued process such as was prayed

for, and delivered it to a constable. The constable returned

the warrant, "with the property—ninety-eight bottles—and

the prisoner, before the court." Trial by jury Avas deiuanded,

and the justice proceeded with tiie trial on the affidavit alone,

without any statement of demand or other pleadings, and on

a simple verdict of guilty rendered by the jury, proceeded

himself to adjudge a forfeiture of ninety-eight penalties.

On this record several reasons are assigned for reversal.

First. It is contended that Seitz Brothers are not such

manufacturers as are within the provisions of the statute.

The fii-st section of the act of 1854 provides that "all

manufacturers of mineral waters or other beverages, in

bottles upon which their names or mark or marks should be

respectively impressed, may file in the office of the clerk of

the county in which the business of such manufacturers is

conducted, a description of such bottles, and of the names or

marks thereon, and shall cause the same to be published for

four weeks successively in a daily, weekly or other newspaper
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published in the county wherein tlie same shall be manufac-

tured or sold."

It is manifest that it was the legislative purpose by this act-

to confer a special privilege only on persons engaged in tlie

manufacture of the specified beverages within this state, and

that its provisions do not extend to persons engaged in the

manufacture in other states, though they may vend in this

state such beverages of their own manufacture. The lan-

guage of the act is too plain to admit of any other construc-

tion. The description of the bottles, and of the name or

names thereon, can be filed only in the office of the clerk of

the county in which the business of such manufacturers is

conducted. The succeeding words of reference to " the county

wherein the same shall be manufactured or sold," relate only

to the place where advertisement by publication may be made.

This is the plain and obvious meaning of the act, giving effect

to all the language used, beyond which it is not permissible to

go in the construction of penal statutes.

In the affidavit laid before the justice, it is stated that Seitz

Brothers are engaged in manufacturing mineral waters and

other beverages in Easton, in the State of Pennsylvania, and

also within the State of New Jersey. In the certificate filed

in the clerk's office of the county of Morris, they state that

they are manufacturing at the borough of Easton, and doing

business within the Stale of New Jersey as manufacturers, &c.

And it is admitted in the stipulation signed by counsel and
made part of the case, that that firm does not manufacture

within the State of New Jersey, but conduct their business as

manufacturers wholly in the State of Pennsylvania. In this

state the firm only carries on the business of vendors of their

own manufactured articles, which are manufactured in another

state. As such vendors they are not entitled to have the bene-

fit or advantage of the statute.

Second. It is insisted, that upon the papers before the justice

it did not appear that the defendant had done any of the acts

for which a penalty, was incurred. The case was heard on
the preliminary affidavit, without any statement of demand.
Vol. XII. 2 G
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The only acts for which a penalty is inflicted, are those

enumerated in the supplement of 1863, which declares it " to

be unlawful for any person or persons, without the written

permission of the owner tiiereof, to sell, dispose of, buy or

traffic therein, or to wilfully break or destroy any such bottle

so marked, and not bought by him or her of such owner, or

to fill with mineral water or other beverages any such bottle,

for the purpose of sale, and any such person so offending siiall

be liable to the penalty of fifty cents for every bottle so filled,

bought, sold, destroyed, used or trafficked in." The affidavit

only charges that the defendant was a dealer in bottles, or

junk vendor, and that he had a large number of bottles

secreted upon his premises, or about the same, which were

duly marked, which he had not purchased of Seitz Brothers,

or of their agent. The statute prescribes no penalty for that

cause. The power to obtain a warrant, and make search and

arrest and seizure, is given by the third section of the act of

1854. That proceeding is only in aid of a suit for penalties

to be regularly proceeded with by the filing of a statement of

demand, which shall allege the doing of some one of the acts

for which a penalty is given by the supplement of 1863.

Third. The justice was in error in determining the amount

of the penalties on a simple verdict of guilty. The cause

being tried by a jury, the fact whether any penalty had been

incurred, and also the amount of the penalties incurred, were

for their determination.

For these reasons the judgment should be reversed, with

costs.

ISAAC B. MULFOKD ET AL. v. JOHN C. STRATTON AND
WILLIAM H. STRATTON.

1. An affidavit on which a judgment is entered on bond and warrant of

attorney, is sufficient in form in stating tliat the debt for which it is

confessed is justly and honestly due, instead of "due and owing," in

the words of the statute, when a present indebtedness is shown.
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2. Where facts are proven, showing fraud in entering the judgment, the

court will control and vacate it as against an administratoi", and credit-

ors represented by him, who have been hindei-ed thereby in the col-

lection of their claims, although the judgment has been assigned.

• On rule to show cause why a judgment by confession on

bond and warrant of attorney should not be set aside and

vacated.

Argued at June Term, 1879, before Justices Scudder,
Knapp and Reed.

For the motion, Potter & Nixon.

Contra, J. R. Hoagland.

The opinion of the court was delivered by

Scudder, J. On May 12th, 1870, a judgment was entered

in this court upon a bond and warrant of attorney, given by
Eli Stratton to his son, John C. Stratton, for the sum of

$10,000, the penalty of the bond. Eli Stratton died March
5th, 1876. His son, John C. Stratton, and his widow, Ann
Stratton, were appointed to administer his estate, which was

afterwards decreed to be insolvent. His property consisted

of stock in a livery stable, which was sold for about $2200,

and a small tract of woodland valued at $300. This judg-

ment was assigned to William H. Stratton, a brother of John
C. Stratton, January 26th, 1877, and the assignment recorded

September 16th, 1878.

November 2d, 1878, Ann Stratton and John C. Stratton

were removed by the Orphans' Court of Cumberland county,

on good cause shown, from the administration of this estate,

and Isaac B. Mulford appointed as administrator. An attempt

was made, by the consent of creditors, in March, 1877, to sell

the livery stable property to John C. Stratton, but it failed to

accomplish a valid and satisfactory sale, and the property was

afterwards retransferred to Isaac B. Mulford, who sold it for

the benefit of the creditors.
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Tlie application to set aside this judgment is made by Isaac

B. Mulford, administrator, in behalf of tlie creditors of the

estate of Eli Stratton, deceased.

The affidavit on which the judgment is entered is sufficient

in form in stating that the debt for which it was confessed is

justly and honestly due, instead of "due and owing," in the

words of the statute, where a present indebtedness is shown^

under the authority of Reading v. Reading, 4 Zab. 358

;

Clapp V. Ely, 3 Dutcher 555, and cases there cited.

But upon the facts appearing in the affidavits taken on thi&

rule, this judgment is fraudulent against creditors. It was

given at a time when one of his creditors, Richard S. Ireland,

was pressing him for the payment of a debt, and an arbitra-

tion was pending between them. A few days after he wa&

called upon to pay tlie award of $290, the judgment was con-

fessed for this large sum, and used to defeat the recovery of

Leonard's claim, which was never paid. Eli Stratton con-

tinued in the possession and use of the livery stable until hi&

death, and John C. Stratton, liis son, remained in his employ-

ment up to that time, holding the creditors in check by this

judgment.

The affidavit on entering the judgment, in stating the con-

sideration, says that the true consideration was the sum of

$2000, lent and advanced by the deponent to the said Eli

Stratton, at his request, and the balance for work and labor

done and performed by the deponent for said Stratton, at hi&

request. He was afterwards examined on this rule, and only

specifies the sum of $250 that he loaned to his father, at the

time of taking the judgment, for the purpose of paying the

award in favor of Richard S Ireland, which Ireland testifies

has never been paid. Besides this, he says generally that after

this judgment was given, and prior to his father's death, he

was frequently called on to go security for his father ; that

" people said they were not willing to take him after they

found how the business was, unless he would sign his name

to the paper." It nowhere appears how or when the sum of

$2000, named in the affidavit made at the time of the entry
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•of judgment, was lent and advanced ; nor is any specification

given of the work and labor done and performed. Opposed

to the lending of this large sum of money, is the testimony

of witnesses who say that John was in no business, and not

known to have any money or property. Several witnesses

also testify to conversations with the father and son, in which

it was said that the judgment Avas of no account, and had

been settled long ago. On the rule taken to bar creditors,

this judgment debt was not presented to the administrators,

and when Ann Stratton and Jolin C. Stratton reported to the

court, as administrators, the claims and demands against the

estate of Eli Stratton, a list of creditors' names was given,

with the amount due each, but this debt is not reported, and

neither the name of John C. Stratton or William H. Stratton

appears in any of the proceedings, agreements or papers in

this case, as a creditor of the estate of Eli Stratton. The

only reasonable explanation of this silence is that this judg-

ment had served its purpose of keeping the father's creditors

silent until his death, and was, as John said, " of no account."

If there was no consideration, and the judgment was a fraud

on creditors, then William H. Stratton took nothing by the

assignment of the judgment, and the judgment is not valid in

his hands.

The rule will be made absolute to vacate the judgment as

against the administrator, and the creditors whom he repre-

sents.

GEOEGE W. SWING AND SAEAH J., HIS WIFE, v. DANIEL E.

WOODEUFF AND HAEEIET T., HIS WIFE.

1. A judgment against husband and wife, on bond and warrant of attor-

ney to confess judgment, given bv them in 1871, will be set aside as to

the wife, where it appears she signed it as surety for her husband.

2. At that date a married woman could not give a warrant of attorney.

Whether subsequent changes in the law have altered this rule—gitere.
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Swing V. Woodruff.

On rule to show cause why the judgment obtained by the

plaintiffs against the defendants in this court should not be

set aside as to said Harriet T. Woodruff.

Argued at June Term, 1879, before Justices Scudder,.

Knapp and Reed.

For the defendants, /. R. Reeves.

For the plaintiffs, T. H. Walker.

The opinion of the court was delivered by

Scudder, J. The affidavits and proofs show that Harriet

T. Woodruff, the wife of Daniel E. Woodruff, during her

coverture, on May 28th, 1871, signed a joint and several bond

to the plaintiffs, as surety for her husband, and also signed and

sealed with him a warrant of attorney to confess judgment on

said bond. A judgment by confession having been entered in^

this court on this bond and warrant of attorney, against both

the husband and wife, dated February 7th, 1879, motion is-

now made to discharge tiie wife from said judgment.

In controlling such judgments, this court will exercise a

discretionary and equitable jurisdiction, giving such relief as

the justice and equity of the case, upon facts proved by affi-

davits, shall demand. Where the judgment has been wrong-

fully entered against one of the defendants, the court will

set aside the judgment as to such one, or prohibit the plaintiff

from proceeding by execution against such defendant, and

will see that no improper use is made of the judgment thus^

obtained. Silvers ads. Reynolds, 2 Harr. 275 ; S. C, 3 Harr,

238.

The wife in this case is not a legal party to the bond, and

cannot be held. She signed it as surety for her husband,,

without any benefit to herself or her estate, and neither at

common law nor under our statutes, can she be held. Neither

had she the legal capacity to give a warrant of attorney to

confess judgment. In an anonymous case [Penh. 973) a feme-
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sole gave a warrant of attorney to confess a judgment, and

then married. • On motion for leave to enter up judgment

against the husband and wife, the court said, laconically :

"We think you cannot do it." So in Salkeld 117, it was

held that marriage revokes a warrant of attorney given to

confess judgment against feme ; aliter, \f to her.

If marriage revokes her warrant when legally made before

marriage, it will also disable her from giving a warrant of

attorney after marriage. Such was the law in this state when

this bond was given in 1871. Whether subsequent changes

in the laws relating to married women have changed this con-

struction, it is not now relevant to decide. It would seem

that this further step to deprive the wife of the protection

which the common law so carefully gave her, has been taken

elscAvhere. First Nat. Bank v. Garlinghouse, 36 How. Pr.

369 ; S. C, 53 Barb. 615. But we are not called upon to go

so far in this case, if we were disposed to do so.

The judgment in this case upon its face is illegal and void

as to the wife, and the motion will therefore be granted to

make the rule absolute as to her, witii costs.

STATE, UNITED NEW JEKSEY EAILKOAD AND CANAL COM-

PANY, PKOSECUTOKS, v. MAYOR AND ALDERMEN OF

JERSEY CITY.

The lands of the United New Jersey Railroad and Canal Company
acquired and held under the act passed March 30th, 1868, (Pamph. L.,

p. 551,) to increase their depot and terminal facilities at Jersey City,

cannot be assessed for taxes to pay the principal and interest on the

certificates of indebtedness denominated " Jersey City Water Scrip."

On certiorari to the board of public works of Jersey City,

in the State of New Jersey, to review certain assessments for

water taxes on lands of the prosecutors in Jersey City, for the

years 1870, 1871, 1872, 1873, 1874, 1875, 1876, 1877.

Argued at June Terra, 1879, before Justices Scudder,

Knapp and Reed.
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For the prosecutors, I. W. Seudder.

For the defendants, L. Abbett.

The opinion of the court was delivered by

ScUDDER, J. The return to this writ shows that many

vacant lots and lots occupied in part by buildings, belonging

to the prosecutors, have been assessed for several years for

what are called water taxes in Jersey City.

March 18th, 1851, {Paviph. L.,p. 389,) an act was passed by

the legislature appointing commissioners to supply the town-

ships of Hoboken, Van Yorst and the city of Jersey City

with pure and wholesome water.

On report of these commissioners another act was passed

March 25th, 1852, {Pamph. L., p. 419,) to authorize the con-

struction of Avorks for supplying Jersey City and places adja-

cent with pure and wholesome water. This act gave to the

mayor and common council power to construct water works

and to lay pipes or conduits for conveying water throughout

tiie corporate limits of Jersey City and adjacent places. For

the expenses of construction the mayor and common council

were authorized to issue notes, or scrip, or certificates of in-

debtedness, to be denominated " Jersey City Water Scrip,"

bearing interest at the rate of six per cent., payable semi-

annually : the principal being payable not less than fifteen

nor more than fifty years from date. The water commission-

ers appointed by the act were to fix the price which should be

assessed upon each liouse, or other building, and upon vacant

lots situated on streets through which distributing pipes

might be laid, and such prices were to be fixed with reference

to the ultimate paying irom the proceeds thereof the interest

and principal of the " Jersey City Water Scrip ;
" and the net

proceeds of the water rents, after paying expenses, shall be

applied first to the payment of the interest upon the debt for

constructing the works, and next to the purchase of the scrip

issued therefor, or be invested as a sinking fund, to be applied

to the redemption of the scrip at its maturity.
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Section seventeen enacts that when the said commissioners

shall certify" that the works are completed, the mayor and

common council shall instruct the assessors to assess, annually,

upon all grounds liable to taxation, a special tax, at a fixed

rate, to be collected and applied to tlie payment of interest on

the water scrip, until the water rents authorized to be collected

by the act shall amount to a sum sufficient to pay such inter-

est as it accrues, after which the tax shall cease to be levied.

Subsequently " An act to reorganize the local government

of Jersey City," {Pamph. L., 1871, p. 1094,) was passed

March 31st, 1871 . Section eighteen [Pamph. L., p. 1131,) au-

thorizes the board of public works to regulate the distribution

and use of water and prices for use ; and further, the said

board shall also from time to time fix a sum to be assessed,

annually, upon all vacant lots, and lots with buildings thereon,

in which Passaic water is not taken, if the same are situated

upon any road, street, avenue, alley, or court, through or in

which pipes for distributing water are laid, which prices and

sums so fixed shall be denominated water rents, and are to be

liens upon the property charged therewith until j)aid. The
section also provides for the collection of said rents, with pen-

alties, interest and costs, on non-payment. The board of pub-

lic works have fixed the rate of these rents at two cents for

each one hundred square feet of said vacant lands, and other

rates on lands occupied in part by buildings, under this sec-

tion of the act.

These assessments have been made against the lands of the

prosecutors, and lots on which there are buildings in which

water is not taken.

The company pay a large amount of water rates at places

where they use the water supplied by the city Avater works,

but object to the payment of these special rents, because of

their charter exemption from local and municipal taxation.

The charter of the New Jersey Railroad and Transporta-

tion Company (Pamp/i. L., 1832, p. 104, § 18,) fixes a rate of

tax of one-half of one per cent, upon the true amount of the capi-

tal stock of said company, and enacts " that no other or further
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tax or imposition shall be levied or imposed upon the said

company."

The United New Jersey Railroad and Canal Company is a

consolidated corporation, holding the properly of the several

corporations of which it is composed, with the pi-ivileges and

exemptions contained in their respective charters. They have

the right to this exemption in the charter of the New Jersey

Railroad and Transportation Company, one of its constituent

members.

All the lots of land and buildings in this controversy have

been acquired and are held by the prosecutors, under "An act

to enable the United Railroad and Canal Companies to in-

crease their depot and terminal facilities at Jersey City,'^

passed March 30th, 1868, {Pamph. L., p. 551,) which relates

to the purchase by them of the Harsimus cove pro[)erty and

its connection by a branch railroad with the track of the New
Jersey Railroad and Transportation Company. It was among
other things enacted in section one of said act, " that it shall

be lawful for said United Companies to laj- out, construct and

build a branch railroad, not exceeding one hmidred feet in

width, from the said property so jnirchased as aforesaid to

some point in the present line of the New Jersey railroad, in

or eastward of the deep cut in Bergen Hill, with as many

sets of tracks and rails as the said directors shall deem neces-

sary, &c., and to make said branch railroad elevated so as to

pass above the streets of said city at least twelve feet in the

clear above said streets," &c.

It appears by the affidavits taken, that the vacant lots, and

the lots on which buildings are standing, which have been

assessed for water, are on the line of this branch railroad,

from the Bergen cut, through Jersey City, to Harsimus cove.

They have been acquired and are held for the purpose of con-

structing this branch, and laying tracks over them. Since the

earlier assessments, tracks have been laid over some of these

lots, and it is testified that all are needed, and will soon neces-

sarily be occupied by tracks; that the buildings are vacant,

with two or three exceptions, or are used by the company's
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agents for tools and other uses incident to the work of main-

taining and constructing the branch raih'oad ; and it does not

appear that the lands thus held are in excess of the quantity

the company is entitled to acquire and hold for sucli purposes.

With such a statement of facts, it is clear that these lands,

though not all in actual use, have been acquired for and are

necessary and indispensable to the contemplated operations of

the company, and the accomplishment of the object of their

charter, within the strictest rule which has been adopted in

our courts, and are certainly obviously appropriate and con-

venient to carry into effect the franchise granted to construct

a brancli railroad from Bergen cut to Harsimus cove. If so,

then these lands assessed are exemi)t from any tax or imposi-

tion within the terms of the charter of the New Jersey Rail-

road and Transportation Company. State, 31. & E. R. R.

Co., pros., V. Haight, 6 Vroom 40 ; State, N. J. R. R. Co.,

pros., V. Hancock, 6 Vroom 537 ; State v. Newark, 2 Dutcher

519; State v. Mansfield, 3 Zab. 510.

If there should be any of the lands or buildings rented to

others, or used for purposes not authorized by the charter,

then there will be no exemption ; and this may be ascertained

in this case, if necessary, by reference to a commissioner.

Cook V. State, 4 Vroom 474 ; State, Pa. R. R. Co., pros., v.

Wetherill, ante p. 147.

We have dealt with the facts as now presented by the affi-

davits taken.

But, it is answered by the defendants, these water rates and

assessments are not taxes or impositions within the exempting

terms of this charter.

In State v. Newark, 3 Dutcher 185, it was held that these

words, " taxes or impositions," must be held to exempt prop-

erty of corporations from all taxes or impositions for the pur-

pose of revenue, but not to relieve it from such charges as are

inseparably incident to its location in reference to other prop-

erty, or, more definitely, from assessments for special benefits

conferred by local improvements. See, also. City of Paterson v.

Society, etc., 4 Zah. 385. In State, N J. R. R. &.Tram. Co.,
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p7'os., V. City of Elizabeth, 8 Vroom 330, this court said these

WDrds refer exclusively to taxation for general purposes, and

are not applicable to assessments for local improvements.

These assessments are, in form, annual taxes, made under a

law intended to provide the whole city of Jersey City with

pure and wholesome water ; assessed, collected and recovered

by the political machinery employed to collect the general

taxes; not made on the basis of the amount of peculiar bene-

fits received, but by location and surface area, and are intended

to raise a revenue to pay the principal and interest of a debt

of the whole city, due on certificates of indebtedness called

" Jersey City Water Scrip."

They are further liable to the objection, if put upon the

ground of special benefits, that no such advantage is derived

in fact by the improvement of the company's lands for the

uses to which they are appropriated. At the termipi of the

roads of this company large quantities of water are used, and

the city is paid for this use large sums annually. It has

increased from $4870.97 in 1871, to $32,719.61 in 1878.

But along the line of the road the property of the company

is not appreciated for its uses by the fact that water pipes are

in the streets near or bounding on the line of its route ; they

have no appreciable influence on the value of the lands on

which this burden is imposed. It already bears a large pro-

portion of the burden of this water taxation, and these impo-

sitions cannot be put upon it under existing legislation and

the law as it has been often held in our courts.

These assessments are set aside for the years 1876 and

1877, and costs of the return and printing are allowed to the

prosecutors. As to the preceding years, the writ should be

dismissed for laches, not as an absolute rule limiting a time

within which such assessments for general taxes may be

reviewed, but, as applied to this case, in the discretion of the

court.
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SAMUEL WELLER v. STEPHEN LANNING.

The sheriff will not be amerced for neglecting or refusing to advertise

and sell personal property levied on by him under execution, where

the plaintiff, after notice, does not give ample indemnity.

On motion to amerce the late sheriff of Warren county,

John Gardner, for neglecting to execute a writ of execution

to him delivered, issuing out of the Circuit Court in the

county of Warren, in April, 1876, for $343.96.

Argued at June Terra, 1879, before Justices Scudder,

Knapp and Reed.

For the plaintiff, 0. Jeffrey.

John Gardner, sheriff, in pro. pers.

The opinion of the court was delivered by

Scudder, J. A writ of execution was issued and levied

on goods as the property of the defendant, Stephen Lanning.

A few days after the judgment was obtained, and before tlie

writ was returnable, the plaintiff was notified by the deputy

sheriff that there was a chattel mortgage on the goods levied

on, for $150, held by one Joseph Vliet; also that Stephen

Latming, the father of the defendant in execution, claimed to

own all the personal property taken, and that he demanded a

bond of indemnity for the sheriff before he proceeded to

advertise and sell the property. The plaintiff now insists

that the sheriff had no right to regard these claims, because

they were not in writing, and that he could not call for a

bond of indemnity before he advertised the property for sale,

and fixed the time for sale. A bond of indemnity was never

executed and offered to the sheriff. The plaintiff now moves
to amerce the sheriff for not executing the writ.

There is no authority for saying that, in such case, the claim
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must be in writing, and if not, that the sheriff may disregard

a verbal claim and sell the property seized on execution ; nor

is the sheriff obliged to sell, or advertise for sale, after notice

of adverse claim, without a bond of indemnity. The rule is

well settled, that where personal property, upon which a

sheriff is instructed to levy, is claimed by a third person, the

officer is not bound to proceed with the writ unless the plain-

tiff furnish him with ample indemnity. Where the property

is not in the possession of the debtor, or where there is rea-

sonable doubt that it is subject to levy and sale, or where

there are conflicting claims to it, an officer has the right to

demand a bond of indemnity l)efore seizing goods under exe-

cution. The object of this bond is for the protection of the

officer in making a levy upon property which, if belonging to

any person other than the debtor, he will be liable for. Har-

rison v. Allen, 11 Vroom 556, 557 ; Herman on Executions, §

154; Chamberlain v. Belter, 18 iV. Y. 115; King v. Bridges,

7 Taunt. 294 ; Harris v. Kirkpatrick, 6 Vroom 392.

The rule to show cause why the sheriff should not be

amerced will be discharged, with costs.

STATE, EGBERT GIVIN ET AL., PROSECUTORS, v. HENRY
WRIGHT, COLLECTOR OF TAXES IN THE TOWNSHIP
OF SHAMONG, IN THE COUNTY OF BURLINGTON.

1. In 1758 the colonial government of New Jersey purchased lands for

the Indians residing witliin its borders, witli a stipulation that the

said lands should not be subject to taxation. TJie lands were after-

wards sold in 1801, at the request of the Indians, from whom the prose-

cutors claim to derive their title. After the conveyance of the Indian

title, the lands were taxed in the hands of their grantees. The state

courts affirmed the assessments, but on appeal to the Supreme Court

of the United States, a decision was rendered in 1812, denying the

right of the state to impose the tax.

2. In 1814 these lands were again assessed, and from that date until the

year 1877 taxes upon them have been annually assessed and paid by

the prosecutors or their grantors without objection. Held—
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1. That the act of the legislature granting the exemption to the

Indians must be regarded merely as authority for and evidence of the

contract entered into by the supreme power.

2. That this contract is subject to be abrogated, rescinded or its bene-

fits lost to the party seeking to enforce it, according to the rules

which apply in other cases.

3. That the fuct that, after the tax was declared to be illegal, it was

again levied in 1814, and that the prosecutors or their grantors, with

full knowledge of their rights, paid the imposition, and have uninter-

ruptedly continued to pay it annually since that time, without ques-

tioning the right to lay it, raises a_ conclusive presumption that by

some convention with the state the right to exemption was surren-

dered.

On certiorari. In matter of taxation. The facts fully appear

in the opinion of the court.

Argued at June Term, 1879, before Justices Depue, Van
Syckel and Dixox.

For the plaintiffs, Fred. Voorhees and P. L. Voorhees.

For the defendants, Chas. E. Hendrichson and J. P. Stock-

ton, Attorney- General.

The opinion of the court was delivered by

Van Syckel, J. This controversy involves the right to

levy taxes for township, county and state purposes upon more

than three thousand acres of land in the township of Sha-

moug, in the county of Burlington, comprising one-twelfth of

the area and one-fifth of the value of all the lands assessed in

the township.

Prior to 1758, the remnant of the tribe of Delaware In-

dians had claims to a large portion of lands in this state,

which the govei'nment and proprietors under the conveyance

from King Charles II. to tiie Duke of York desired to extin-

guish. To effect that object, a convention was held in Feb-

ruary, 1758, between the Indians and tne coininissiuners ap-

pointed by tlie then existing government of New Jersey, the

result of which was, that the government purchased the tract
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of land DOW the subject of litigation, on which the Indians

might reside, in consideration of which they released their

claim to all other lands in New Jersey south of the river

Raritan.

Tiie act authorizing this adjustment, passed August 12th,

1758, will be found in 2 NeviWs L., p. 212.

The eighth section of that act, which gives rise to the pres-

ent contention, is in these words:

" Be it enacted. That the lands to be purchased for the

Indians, as aforesaid, shall not hereafter be subject to any

tax ; any law, usage or custom to the contrary thereof, in any

wise, notwithstanding."

The legislative act further provided that it should not be

in the power of the said Indians, or their successors, or any of

them, to lease or sell to any person or persons, any part of

said lands.

In conformity with this arrangement, the tract of land in

question was, on the 29th day of August, 1758, conveyed by

Benjamin Springer to Francis Bernard, governor of the colony

of New Jersey, and the commissioners appointed by the act

of assembly, in trust for the Indians, commonly called the

" Brotherton."

Under an act passed March 17th, 1796, [Paterson's L.,

p. 200,) commissioners were appointed to take charge of these

lands and to lease them for the benefit of the Indians. This

act remained in force until 1801, when the Indians, being

desirous to remove to Stockbridge, in the State of New York,

petitioned the legislature that their lands might be sold, and

the proceeds paid to them.

An act of the legislature authorizing such sale was passed

December 2d, 1801, (Pamph. L., p. 131,) under wliicli

conveyances were subsequently made. See Minutes of Assem-

bly, ISOl, p. 481.

The prosecutors claim to derive their title from the Indians

under this legislation, and insist that immunity from taxation

inheres in the title in their hands.

The act of 1801 contains no expression respecting the
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privilege of exemption from taxation annexed to those lands

by the act under wliicli they were purchased for the Indians.

After the conveyance of the Indian title, under the act of

1801, these lands were first assessed for taxes in the year

1803. The legality of this imposition was promptly chal-

lenged, and the Supreme Court, in State v. Salter, (not re-

ported) at September Term, 1804, adjudged it to be unlawful.

This decision led to the passage of an act of the legislature

in October, 1804, repealing the clause exempting these lands

from taxation. {Famph. L., 1804, pjy. 418-423.)

In 1805 the lands were again assessed, and the right on

the part of the state to subject them to taxation was main-

tained by the Supreme Court in State v. Wilson, decided at

November Term, 1807. {Pmn. 300.)

This judgment was affirmed in the Court of Errors, and

was afterwards carried to the Supreme Court of the United

States, where, in the opinion delivered by Chief Justice

Marshall in 1812, {State of K J. v. Wilson, 7 Cranch 164,)

the repealing act was declared to be unconstitutional, and

the right of the state to impose the tax denied.

These lands were again assessed in the year 1814, and from

that date, until these suits were instituted in 1877, taxes upon

them have been annually assessed and paid for township,

county and state purposes, without objection or protest.

We cannot now consider the questions whether the legisla-

ture could deprive itself of the power of taxation, which was

essential to the existence of the government it was created to

preserve and perpetuate, or whether the right to exemption

under the peculiar circumstances of this case passed to the

grantees of thg Indians.

It will not be improper, however, to observe that the case

in 7 Cranch was submitted to the court upon a statement of

facts without argument, and that a complete history of the

case was not before it. The act of March 17th, 1796, {Pat-

erson's L., p. 200,) has, through the research of the attor-

ney-general, been presented for consideration for the first time

on the argument of this cause. The determination in the

Vol. xii. 2 h



482 NEW JERSEY SUPREME COURT.

State, Givin, pros., v. Wright.

higher court would be more satisfactory if it contained an

answer to the forcible views of Justice Rossell in our Supreme

Court.

Wiiy, within two years after this successful appeal to the

highest judicial tribunal of the country, tiie owners of these

lands submitted to taxation, has been the subject of much

speculation, and as an historical fact is unaccounted for by

the thorough researcii which has been given to the subject.

The only answer which this court can give to the question

is to declare the presumption of fact which legally arises from

the circumstances which surround the case. To tiie law the

answer will be complete and satisfactory; to history it will be

mere inference of the existence of a fact without any absolute

proof of it from cotemporaneous sources. The case must be

solved upon the doctrine of presumptions.

Wliile it must be conceded under the decision in 7 Cranch

that the act of 1758 could not be repealed at the will of the

legislature, that act must be regarded as mere evidence of the

compact entered into between the state and the Indians.

The moment we cease to look at that enactment as a law

binding upon the community until it is repealed, and regard

this transaction with the Indians in its true light, as purely a

matter of contract evidenced by legislation, the difficulty in

the case vanishes.

The act of tiie legislature is simply proof that the state

made such a contract, as the covenant of an individual is

evidence of his bargain. The existence of the former on the

statute book unrepealed is of no greater force against the state

than the existence of the latter with the seals unobliterated is

against the citizen.

The defences which could be successfully pleaded in the

one case must be applicable to the other.

The contract of the "state, when proved, must have all the

incidents of, and be dealt with, as any other contract.

It stands upon no higiier plane, and is subject to be abro-

gated, rescinded, or its benefits lost to the party seeking to

enforce it, according to the rules which apply in other cases.
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The only difference lies in the method of establishing the

•execution of the contract on the part of the sovereign.

The legislative act must be regarded as mere authority for

and evidence of the engagement on the part of the supreme

power, and the contract made by virtue of it cannot be held

superior to any of the presumptions which would extinguish

an obligation between individuals.

From this obligation the state attempted to release itself by

the repealing act of 1804. Although the contract could not

be receded from in this way, yet the fact that, after this act

was declared to be void, the tax was again levied in 1814, and

that the relators or their grantors, with full knowledge of

their rights, paid the imposition, and have uninterruptedly

continued to pay it annually since that time, without ques-

tioning the right to lay it, raises a conclusive presumption

that by some convention with the state the right to exemption

was surrendered.

I know of no obligation between individuals which could

survive under such circumstances after this laj)se of time.

While there is no statute of limitations which will apply to

the case, the presumption will arise, from the payment of the

tax for so long a period, that the claim of the citizen has been

discharged and extinguished.

Previous to 3 and 4 Wm. IV., e. 2, § 3, the coiu-ts had,

by analogy to the statute of limitations, established the artifi-

cial presumption that where payment of a bond or other spe-

cialty was not demanded for twenty years, payment or release

ought to be presumed.

The recognition for over sixty years of the right of the

public and the duty of the citizen will bar the claim of the

relators.

Under the English cases a presumption will sometimes arise

to establish a claim even against the sovereign, notwithstand-

ing the maxim, " Nullum tenipus occurrlt regiP

Where the adverse claim could have hud a legal commence-

ment, juries are instructed to presume such commencement

after many years' of uninterrupted enjoyment.
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Ill Roe V. Ireland, 11 East 280, Lord Ellenborough held

that the enfranchisement of a copyhold might, upon proper

evidence, be presumed even against the crown, in order to

support a long enjoyment.

In O'Neill V. Allen, 9 Ir. Com. L. 132, the court said that

it was well-established law that in favor of a long possession

of a several fishery a jury will be justified in presuming a

grant or patent from the crown, or even an act of parliament.

The principle is well stated in Little v. Wingfield, 11 Ir.

Com. L. 63 :
" When a person is shown for a series of

years to have been in the undisputed enjoyment of property,

or of any of its rights, incidents or immunities, exercising the

rights of property and performing its duties, as it is not easy

to believe that a person would thus be left by the true owner,

long and freely to enjoy what was not his own, a jury will be

allowed to presume a grant, a surrender, a release, or even a

grant from the crown, if necessary, as the most natural mode

of accounting for the state of things which is found to exist."

This doctrine of presumption against the crown, where the

adverse claim could have had a legal inception, is recognized

in many cases. Goodtitle v. Baldwin, 11 Uast 488 ; Mayor

V. Homer, Cowp. 102 ; Doe v. Wilson, 10 Moo. P. C. 502

;

Attorney- General v. Ewelme Hospital, 17 Beav. 366 ; 1 Tay-

lor on Eoidence 130, 131, 132.

So under the English cases, the long enjoyment of port

duties, customary dues, fees, or the like, will, if the nature of

the case admits of it, be held to warrant the presumption of

any fact. necessary to make them legal.

In Rex V. Carpenter, 2 Shower 47, evidence of constant

payment and an ancient table of duties was held sufficient

ground to presume a grant of water bailiff duties on coals to

the city of London.

Tolls of a reasonable amount may be claimed by grant or

by prescription. Drake v. Wiglesworth, Willes 654 ; Gard

V. Calland, 6 M. <fc 8. 69.

The development and growth of this doctrine of presimip-

tions is commented upon by Cockburn, C J., in Bryant v.
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Foot, L. R., 2 Q. B. 161, where he says, " that when the doc-

trine of presumptions had proceeded far towards its develop-

ment, tlie legislature at length interfered, and in respect of

real i)roperty and of certain specified easements, fixed cer-

tain periods of possession or enjoyment as establishing pre-

sumptive rights. But with regard to all prescriptions or cus-

toms not provided for by statutory enactment, the law re-

mains as before." See also Mills v. Mayor, L. B., 2 C. P.

476; Mayor v. Warren, 5 Q. B. 773, 801.

The rule that a legal liability to pay a duty may be in-

ferred from long acquiescence in its exaction is well founded

in principle, and there is no reason why it is not applicable in

its full force between the state and its citizens, Avhere the bur-

den sought to be imposed is common to all.

In this case the obligation of the owners of this title to

pay the duty would arise under the law to which all are

amenable, as soon as the contract, under which alone exemp-

tion could be claimed, was out of the way. That the con-

tract could have been rescinded with their assent will be ad-

mitted, and in no way can the condition of things which has

existed uninterruptedly for two generations be accounted for,

except upon the presumption that such assent was procured.

Their lonff-continued submission to the annual exactions of

the state must be regarded as a repeated declaration on their

part that they are subject to tlie common burdens.

There are considerations which might well have induced

them to enter into a compact by which their right to exemp-

tion was surrendered. Their lands have been enhanced in

value by the disbursement of the public funds in making and

maintaining roads and building bridges; they have had the

advantage of public schools supported by taxation, and have

participated in all the benefits of good government. From

these sources they derived a pecuniary advantage presumably

equal to the amount which they contributed to the support of

government.

A persistent refusal on their part to bear their just share

of the public burdens might have led the state to exert the
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power which it undoubtedly had to set them apart in a town-

ship by themselves, where the contributions of others would

not have been appropriated to their support.

That they did surrender all claim to immunity under their

contract must be inferred under the circumstances presented

by this case.

I do not intend to concede that the prosecutors have shown a

legal devolution of title from the Indians to themselves. They

would be held to the strictest proof in sustaining such an ex-

emption.

In my opinion, the assessments should be affirmed, with

costs.

STATE, LEMUEL B. MYEKS, OVEESEER OF THE POOR OF

RARITAN, IN THE COUNTY OF HUNTERDON, v. JOHN
J. CLARK ET AL., TOWNSHIP COMMITTEE OF RARITAN
TOWNSHIP.

1. Only one overseer of the poor can be elected at a town meeting, unless

the voters in town meeting assembled decide to elect more than one.

2. The town book, or a sworn copy of it, and not the county clerk's cer-

tified copy, is the best evidence of the election of officers.

3. The copy, to be competent evidence, must be a complete copy of the

proceedings of the town meeting at which the election is held.

On application for mandamus.

Argued at June Term, 1879, before Justices Depue,^

Van Syckel and Dixon.

For the plaintifiF, 0. P. Chamberlin.

For the defendant, J. A. Bullock.

The opinion of the court was delivered by

Van Syckel, J. The relator, Myers, sues for a mandamus



>;OVEMBER TERM, 1879. 487

Myers v. Clark.

to compel the township committee of the township of Raritan,

in the county of Hunterdon, to accept his bond as overseer of

the poor of said township, and to recognize him as such duly

elected officer.

The facts upon which his title to the office rests are these

:

At the annual town meeting in the spring of 1879, over six

hundred ballots were cast, of which Myers received less than

fifty votes. On all tlie ballots on whicl-. Myers' name appears,

he was voted for as " second overseer of the poor." On each

of the other ballots but one name for overseer of the poor was

voted for. Three persons received more votes than Myers

had, but no one was voted for as "second overseer of the

poor " except Myers. After the election Myers presented his

bond duly executed, and asked to be sworn into office. The

refusal of the township committee to recognize his election has

led to this litigation.

Section twelve of the township act authorizes the persons

qualified to vote to elect, by a majority of votes, one clerk,

one assessor, one or more overseers of the poor, &c.

The statute requires one clerk, one assessor, and one over-

seer, to be elected, but leaves it to the option of the qualified

voters whether more than one overseer shall be elected, and

unless the desire to elect more than one is expressed in a legal

way there cannot be an election of two.

How shall it be determined whether more than one is to be

chosen ?

No express mode is provided in which such intention shall

be declared, but the clear inference from the grant of power

to a majority of the qualified voters is, that if the voters in

town meeting assembled shall desire to elect more than one,

they shall so decide. There is no other way in which it can

be done.

If one person votes for ten overseers of the poor, and all

the other voters vote for one, the ten are not elected, unless it

has been determined in due form that ten shall be chosen.

Otherwise, Myers might, by his single vote, have elected him-

self, and as many others as he voted for, to be overseers of the
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poor of the township, without any knowledge or suspicion on

the part of other voters that he was a candidate for the office.

It is manifest that the law makers never intended to leave

the door open to the commission of such a fraud upon the

public.

It is not in the power of a single voter, without any expres-

sion of opinion by other voters, to settle so important a ques-

tion for the township. A law which would impose upon the

public, and thrust into a responsible position any person

claiming his election under such circumstances, would no

doubt attract legislative attention. The statute has not been

so unwisely framed as to permit this abuse.

The rule that persons who abstain from voting shall be con-

sidered as acquiescing in what the minority do, is not appli-

cable in this case, because the question of the number to be

selected was not submitted in any form.

Under the rule laid down by Judge Elmer in State v.

Lahaw, 3 Vroom 269, it would require a majority of all the

votes cast to authorize more than one overseer to be elected.

The five hundred and fifty ballots in this case upon which

but one overseer was voted for, indicated that a very decided

majority of the voters did not deem it necessary or cx)nvenient

to elect more than one such officer. But the relator claims

tliat the township record is sufficient evidence, p7'ma/acie, of

his election, and, beyond this, that his title cannot be ques-

tioned in this proceeding.

It will be conceded that this court would not, on this appli-

cation, decide which of two contestants claiming the office had

the better title; but where, from the undisputed facts, it is

clear that no one was elected, it is not bound to grant the

mandamus. The I'elator has not presented such a case as will

deprive the court of the exercise of its discretion. Where it

is a})parent that the claimant is not duly elected, a mandamus

should not be awarded. Fr-ickett's case, Spenc. 134.

Sections fifteen and fifty-eight of the township act require

the names of the persons elected, and the ])roceedings of the

town meeting, to be entered in the town book.
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The town book, or a sworn copy of it, and not the county

clerk's certified copy, is the best evidence. Spenc. 134.

In this case neither the town book, nor a sworn copy of it,

was offered by tlie relator.

The evidence for the relator is this

:

Question—" Is this (Exhibit No. 2) a correct copy of the

township record of the township of Raritan, for the year

1879?"

Answer of the town clerk—" It is as to the oflScers that

were elected."

This evidence is insufficient to make out a prim.afacie case

—

First. There must be a sworn cojiy of the entries in the

town book, not of such portion of them as, in the opinion of

the witness, relates to the officers elected.

Second. If a full copy of the proceedings as recorded in

the town book had been offered in evidence, it might have

appeared from those proceedings that there was a failure to

elect more than one overseer of the poor, and that there was

no determination on the part of the township to elect more

than one.

When a person is attempting to force himself into public

office under such circumstances, by the aid of the mandatory

writ of this court, he should be held to the most technical

rules of evidence.

The application, in my judgment, should be refused, with

costs.

STATE, HENDERSON ET AL., PROSECUTOES, v. MAYOR, &c.,

OF JERSEY CITY.

1. Where a land owner is assessed for local improvements, without notice

of the meeting of the commissioners to lay the assessment, and after-

ward appears before an appellate tribunal having power to return the

assessment for the correction of errors, and fails to object to such want

of notice, he will be held to have waived his objection.
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2. Lands drained by the construction of a sewer may be assessed for the

benefit conferred, although such lands are not on the line of the sewer,

or of the street through which the sewer is built.

On certiorari to remove assessments for sewer in Grand

street, from the Newark plank road to a point west of Vree-

land street, in Jersey City.

Argued at June Term, 1879, before Justices Scudder,

Knapp and Reed.

For the prosecutors, W. Brinherhoff.

For the defendant, A. McDermott and L. Abbett.

The opinion of the court was delivered by

Knapp, J. The assessment under review is for the cost of

constructing a sewer in Grand street, extending from Comrau-

nipaw avenue to a point ninety feet west of Vreeland street,

in Jersey City.

The initial proceedings in this improvement were taken

September 12th, 1871. The work was ordered by the board

of public works, contracted for and completed.

On the 4th of November, 1872, the report of an assess-

ment was filed by the commissioners of assessment, and was

by the board of public works referred back to the commis-

sioners for revision and correction.

On July 21st, 1873, a new report was presented by the

commissioners, assessing the cost of the work upon the lands

drained by the sewer, apportioned according to the area of the

several lots ; and on the written objection of the prosecutors

and others to the assessment, mainly for the reason that the

commissioners had departed from the former unvarying usage

of laying the cost on the frontage, it was referred back, and

the commissioners again reported to the board. This action

brought the proceedings to a stand, and they there remained

until, by a resolution of the board of works, passed Novem-
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ber 27th, 1877, the previous assessments, and all proceedings

relating thereto, were vacated.

On December 6th, 1877, a like resolution was passed by

the board of finance and taxation, and one adopted referring

the matter back to the commissioners of assessment to ex-

amine, assess and report anew.

On January 4th, 1878, they filed in the office of the clerk

of the board of works, as the result of their last effort to accom-

modate the dissatisfied, the map and report now before us.

Pursuant to notice given, sufficient in substance and form

to apprise all parties interested, the board of works met on

February 4th, 1879, to consider objections against the con-

firmation of the new report.

Several parties appeared as objectors, the prosecutors amongst

the number, and presented in writing their various objections

to a confirmation.

This report, with all the objections against it, was referred

to the committee on streets and sewers for examination. The
committee, after twenty days' deliberation, and having con-

sidered seriatim the eight objections presented by the prosecu-

tors, as well as those of others complaining, thought them all

unfounded, and advised the confirmation of the assessment,

which was done by resolution of March 12th, 1878.

Eighteen of the reasons assigned by the prosecutors are

directed against the assessment proceedings which were set

aside by the action of the two boards mentioned.

Of these one may be noticed, because it questions the power

of the city to construct such a work.

The charter authorizes the building of sewers by the city.

This was a grant of power which does not fail because no

legitimate mode of special assessment is tlierein provided.

This the legislature may at any time supply.

The second section of the act of March 7th, 1877, in rela-

tion to assessments in cities, makes provision for vacating

assessments such as were set aside. Under it, such action

could be taken either by the board of works or the board of

finance and taxation in Jersey City. They both acted.
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It relates to assessments for any improvement, except the

laying of sidewalks, and authorizes a re-assessment in the

same manner " as if none had been made."

The act of March 31st, 1871, to re-organize the local gov-

ernment of Jersey City, provides for the appointment of com-

missioners of assessment, and clothes them with power to

make all assessments for public imj)rovements. Pampli. i.,

1876, ch. 183, entitled "An act respecting assessments in

cities," gives an unobjectionable mode of assessments for im-

provements like that in question, and under that the present

assessment was laid.

The report of the commissioners, if true in fact, shows a

compliance with every legal requisite to a good and valid

assessment. Under one of the reasons, testimony was taken

to show that the benefit resulting to the prosecutors' property

was not equal to the assessments against it. The prosecutors

themselves so thought. The same was the case with the wit-

nesses who had participated in levying the former assessments,

and their testimony was consistent with their earlier judg-

ment, against which the prosecutors then protested, but which

becomes serviceable to them now.

It is unnecessary to refer to this testimony in detail; it is

enough to say that it is insufficient to overcome the disinter-

ested judgment of the commissioners acting under their official

oath.

A portion of the property of the prosecutors lies along the

line of Grand street, but between two and three hundred feet

westerly of the nearest terminal point of the sewer constructed

;

another portion is upon another street, but nearer the work.

It is said that this cannot legally be embraced within the

assessment, for the reason that such assessment is held to be

illegal by this court in the case of 8tate, Kellogg, pros., v.

Elizabeth, 11 Vroom 274.

In that case, it is true that the lands which were held to be

improperly embraced within the assessment were on the line

of another street, but that was not the ground for holding the

assessment invalid. It was set aside because the proof showed
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that tlie benefits to tliose lands attributed to the sewer could

only arise upon the construction of laterals not then built

through the street upon which tiie property was located. The

assessment was made upon such prospective benefit. In this

case the assessment seems to be upon no such objectionable

principle. There was as to those lots not immediately front-

ing on the sewer, in the judgment of the commissioners, an

immediate and direct benefit resulting from the surface drain-

age which this sewer afforded. Such benefit direcUy arising

was recognized in the case cited as one for which special

assessment might be imposed, and no case that I know of

declares a contrary rule. The case of 8tate, N. J. R. R. &
Trans. Co., pros., v. Elizabeth, 8 Vroom 330, shows a like re-

cognition of drainage as a ground of assessment.

Regarding such drainage, then, as an immediate benefit to

the lands so drained, there was nothing improper or illegal in

embracing them within the assessment and burthening them

to the extent of those benefits. The commissioners made a

wide discrimination between the lands immediately fronting

upon the sewer and the lands not so situate, in favor of the

latter; and, in the absence of satisfactory proof to the con-

trary, the proper inference is that the assessment was laid

solely on account of such benefits as are conferred.

From what is sliown in the case, it fairly appears as matter

of fact that the land of the jM'oseeiitors not immediately front-

ing on the sewer has the benefit of drainage, and I think

there is not proof sufficient, on the part of the prosecutors, to

overcome the judgment of the commissioners that the assess-

ment made by them upon those lands is within tiie value of

the benefits directly resulting to them. No assessment pro-

bably has ever been or ever will be laid, against which wit-

nesses, intelligent and conscientious, may not be brought, who
Avill differ with the authority appointed to judge and decide,

both as to the fact and amount of benefits conferred.

The only other ground of objection to the assessments

necessary to be considered is that the prosecutors had no
notice of the hearing before the commissioners of assessments.
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This has been held a sufficient ground to vitiate an assessment;

and it was ruled that notice to the land owner of a hearing

before an appellate tribunal empowered to review and correct

such assessment did not excuse the want of the other notice.

State, Freeholders of Hudson, pros., v. Road Commissioners,

12 Vroom 83, and cases cited.

The act under which the assessment in question was made

makes no provision for notifying land owners of the assessors'

meeting, and the report in this case fails to show that notice

of any kind was given them of the meeting.

Whether or not they knew of such meeting, or whether

they attended at the hearing before the commissioners or not,

does not appear in the case ; but it is shown that when the

board of works sat to hear tiie objections of land owners to the

assessment and against confirming the report of the commis-

sioners, the prosecutors appeared and presented a series of

objections in writing against confirming the assessment. This

was at a time when the board of works could for any reason

have referred tlie whole matter back to the commissioners for

the removal of any cause of grievance. The prosecutors

made no complaint, then, of any such want of notice ; it was

not embraced or hinted at in their schedule of complaints, but

the board was allowed to proceed to the consideration of those

presented by them, in deciding on the legality and correctness

of the commissioners' action.

It is reasonable to presume that a complaint of this kind,

if the ground for it existed or if the prosecutors desired to

avail themselves of it, would have found a place amongst the

objections made. Their failure to present it when it could

have been remedied by so trifling an expense to the city, is

ground for holding them to have waived their objection, and

they ought not now to be heard upon it. Situated as these

prosecutors are, their injury in this respect seems to me to be

merely theoretical, and the objection founded upon it unsub-

stantial and technical. Upon such grounds, assessments for

public works which have been constructed and which must

be paid for, and in the burtiiens of which specially benefited
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property should bear its just proportion, ought not to be

overthrown. Only practical and substantial injury or injus-

tice should work such result.

The assessments are affirmed.

STATE, CHARLES W. SUTTERLY ET AL., PROSECUTORS, v.

COURT OF COMMON PLEAS, CAMDEN COUNTY, AND
STEPHEN PARSONS.

Under the charter of the city of Camden, exclusive power to grant tavern

licenses was conferred on the common council. An act passed in

1876 repealed the sections in the charter conferring such power.

Held—that such repealing act, being special, is void under art. IV.,

§ 7, T[ 11, of the state constitution.

On certioran to the Court of Common Pleas of Camden

county.

Argued at June Term, 1879, before Justices Scudder,

Knapp and Reed,

For the plaintiff, C. T. Reed.

For the defendant, /. Eugene Troth.

The opinion of the court was delivered by

Knapp, J. This writ of certiorari brings for considera-

tion proceedings of the Court of Common Pleas of Camden

county, in granting to the defendant a license to keep an inn

and tavern in the city of Camden. Its design is to test, in

this way, the power of the Court of Common Pleas to grant

such licenses within that city, the city authorities questioning

the power of the court so to do. Section one hundred and

one of the act entitled " An act to revise and amend the

charter of the city of Camden," approved February 14th,

1871, {Pamph. L., p. 257,) in language clear and entirely

certain, confers upon the city council the exclusive right to
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grant all such licenses in the city. Sections one hundred and

two and one hundred and three prescribe the terms and con-

ditions on which they may be granted, and direct the pro-

cedure before the common council. The effect of section one

hundred and one, without the use of any express words for

tliat purpose, was to repeal the general law which reposed in

the Courts of Common Pleas of the state jurisdiction over

the subject of tavern licenses, so far as it applied to the city

of Camden. By an act approved April 18th, 1876, {Pamph.

L., p. 510,) entitled '* A further supplement to an act entitled

' An act to revise and amend the charter of the city of Cam-

den,' " sections one hundred and one, one hundred and two and

one hundred and three of the revised charter were repealed.

The repeal of the section which took away from the Court of

Common Pleas its jurisdiction, had the effect to revive the

general law, and to re-invest the county court with control

over this subject, if the legislature possessed the constitutional

right to pass such a law. The right to do so is denied, and

the reason assigned for such denial is that the law is inimical

to that clause in the state constitution, as amended in 1875,

which declares that the legislature shall not pass private local

or special laws regulating the internal affairs of towns and

counties. Const, art. IV., § 7, •[[ 11.

It has been settled by adjudications iu this court, and in

the court of last resort, that the word " towns," used in this

clause, is a generic term, embracing within its meaning cities,

as well as townships and boroughs. Pell v. Newark, 11 Vroom

71 ; 8. C. on error, Id. 550.

The general effect of the clause in question was declared to

be to take away from the legislature the control of municipal

affairs in these political divisions, through the instrumentality

of local and special laws, in all cases where the subject matter

of the enactment was not in its nature necessarily local and

special, and to attain those ends through general laws, appli-

cable alike to all the members of any class gifted with com-

mon qualities or attributes, thus securing uniformity in local

municipal government.
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The repealing act was local and special. This appears as

well by its title, which must express the object of the law, as

by the subject matter of the legislation. The elaborate argu-

inent of counsel, it seems to me, was not needed to prove that

an act of the legislature, which simply repealed a former en-

actment, is a law passed by that body ; nor do I think there

can be any serious doubt that such a law may be one regu-

lating the internal affairs of a town or county within the

meaning of the constitutional provision referred to. To re-

peal a section of the city charter which confers some power

of government, or one restraining or limiting the exercise of

some other, may be as effectual an interference with and regu-

lation of its internal affairs as a law setting up within the

municipality some new adjunct to the local government, or

one which introduces radical change in the instruments and

methods of administration.

In the case of Bingham v. Camden, 11 Vroom 156, it was

decided by tliis court that an act creating a board of excise

commissioners, with power over the subject of I'-^-enses, was

an act regulating its internal affairs. It was a change in

the measure of its corporate powers by enlargement, but it

was because it was a change in the attributes of the munici-

pality that it was found to be objectionable. Had the power

inhered in the city, taking it away would have been a change

precisely equal in degree in the opposite direction.

The power of the legislature to create and destroy cities is

not drawn in question, but I think it cannot destroy by piece-

meal, through the instrumentality of special laws, with greater

right than it can by the same means add to and construct.

The repeal of an act, or a section in the city legislation, may
take away control over streets, or withdraw the regulation of

sidewalks, or street lighting from the city. It may extinguish

the power to appoint a police force, or to try and remove its

members for disorder, incompetency or crime. Indeed, any

function, legislative, administerial or judicial, maybe abstracted

from the body of its chartered powers, and in that way im-

portant alterations in the internal polity of a town or city by

Vol. XII. 2 i
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special laws become easy, if repealing statutes are not within

the constitutional interdict. The power attempted to be sev-

ered by the act of 1876 from those administered by the city,

could be restored at pleasure by the repeal of that act, if such

laws are unobjectionable.

It would be a narrow and restrained construction of the

word " regulating," which excluded from its embrace those

changes in government which could be wrought by repealing

statutes.

If, then, the repealing act of 1876, being local and special

in its character, was a " regulation of the internal affairs " of

the city of Camden, in respect to a matter not in its nature

local or exclusively pertaining to that city, it is inoperative,

and the licensing power continues with the city, in the sole

control of the city council, and was not rightfully exercised

by the Court of Common Pleas.

It was decided, in the case of Bingham v. Camden, ubi

supiri, that the act creating the excise board, and conferring

upon it the power to license inns, &c., was within the con-

stitutional inhibition, as one relating to the internal affairs of

the city.

The act in question operates upon the same subject, taking

away from the city council control over that branch of police

regulation, one which has been exclusively administered by it

under legislative authority since 1871.

If it be admitted that the power cannot be given ])y special

enactments, it must, for the same reason, be conceded that it

cannot thus be taken away.

It is not an act to re-invest the Court of Common Pleas of

Camden county with its ancient jurisdiction over this subject.

It expresses no such purpose either in the title or body of the

act. Such a result i« merely incidental. It is, therefore, un-

necessary to consider how far such an act might be maintained,

which incidentally and casually absorbed a portion of a city's

[)owers.

The exclusive authority and control over the licensing of
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Inns and taverns is not peculiar to this municipality. If it

Avere so, a different question would be presented.

It might not be difficult to support a special law as effec-

tuating the constitutional purpose to secure uniformity in

municipal government when it conferred upon a city a power

exercised by all others; or lopped off from the powers pos-

sessed by it, one peculiar to itself. The court might disre-

gard the mere form of the law ; or hold it in such case as

necessarily special and local.

Such a rule could not be applied in this case. Camden

city stands in this respect with other cities in the state, hold-

ing and exercising like powers ; and only by a general law

bringing them all into uniformity could tlie legislative pur-

pose have been accomplished.

The repealing act failed to take aw^ay from the city council

the authority vested in that body by the act of 1871, and con-

sequently its jurisdiction remained exclusive of any right m
•the Common Pleas.

The license granted by the Pleas is set aside.

AMOS H. VAN HOEN v. HENRY F. GOKEN.

An execution, issued on a judgment recovered for the price of goods sold

by the plaintiff to the defendant therein, was levied upon those goods

while they lay in premises demised to the defendant. The defendant

owed rent for the premises, and due notice thereof was given by the

landlord to the plaintiff and officer having the writ. The goods were

sold by virtue of the execution, without being actually removed, and

were bought by the plaintiff. On the plaintiff's attempting to remove

the goods without paying the rent, the landlord refused to permit him

to do so. Held—thsLt the landlord was not guilty of an illegal con-

version, and that he had a right to prevent the removal by the plain-

tiff until the arrears of rent were paid.

On certim-ari to the Essex Pleas. The facts are fully set

forth in the opinion.
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Argued at June Terra, 1879, before Justices Depue, Yak
Syckel and Dixon.

For the plaintiff in certiorari, J. V. Kernan.

For the defendant, C. E. Hill.

The opinion of the court was delivered by

Dixon, J. Morrow hired of the defendant, Goken, aa

office in Newark, which he furnished with goods bought of

Van Horn, the plaintiff. On April 20th, 1878, he absconded,

without paying for the goods, and leaving a family residing

in this state and not having $200 worth of property. On
April 30th, 1878, the plaintiff sued out of the District Court

of Newark an attachment against Morrow for the price of

the goods, by virtue of which the goods were attached, and

on December 24th, 1878, they still remaining on the demised

premises, were sold to the plaintiff under execution in that

suit. On July 1st, 1878, a quarter's rent, $21.88, became due

from Morrow to the defendant for the office so hired, and

before the sale the defendant gave written notice of that fact

to the constable having the execution and claimed his rent,

and at the sale gave notice to the bidders to the same effect

and announced that lie would not permit a removal of the

goods until the rent was paid. On December 14th, 1878, the

defendant had distrained the goods for the rent. The plain-

tiff, after his purchase, demanded his goods of the defendant,

and, upon the defendant's refusing to permit him to remove

the goods unless the rent was paid, brought an action of

trover and conversion in the Second District Court in Newark.

Ill this suit he recovered $30, the value of the goods, on the

ground that the landlord's lieu under the fourth and fifth

sections of the landlord and tenant act extended only to

goods liable to be sold under distress for rent, and that these

goods were exempt from such a sale, because the tenant's

family was entitled to $200 worth, but that they were not

exempt from the plaintiff's execution, because that was for

the price of these very goods. On appeal to the Common
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Pleas of Essex, this recovery was affirmed, and is now before

us by certiomri.

The distress attempted by the landlord on December 14th,

1878, did not better his position. The goods were then in

the custody of the law, under either the attachment or the

execution, and so were not distrainable. Gilb. Dlst. 44
;

Bradh. Dist. 214; Alexander- v. Mahon, 11 Johns. 185.

The defendant, therefore, must stand, if at all, upon his

right by virtue of the fourth section of the landlord and ten-

ant act. Rev., p. 570.

The language of this section supports his claim. It enacts

that " no goods or chattels whatsoever, lying or being, or

which shall lie or be in or upon any messuage, lands or tene-

ments, which are or shall be leased for term of life or lives,

year or years, at will or otherwise, shall be liable to be taken

by virtue of any execution, attachment or other process,

unless the party at whose suit the said execution or other pro-

cess be sued out, shall, before the removal of such goods from

off the said premises, by virtue of such process, pay to the

landlord of the said premises, all rent due for said j^remises,

at the time of taking such goods or chattels by virtue of said

process, or which shall have accrued u]) to the day of the re-

moval of the goods from off the said premises, whether by

the terms of lease the day of payment shall have come or not

* * * provided the said arrears of rent do not amount to

more than one year's rent." Thus its terras forbade the

plaintiff's removing the goods in controversy and justified the

defendant in keeping them on the demised premises until the

rent demanded should be paid.

But the plaintiff insists that this statute was intended only

to protect the landlord's right of distress, and that therefore

in construction it must be so limited as to apply merely to

cases where that right exists.

The enactment originated as the first section of 8 Anne^

:. 14, and many dicta of the English judges indicated that

they regarded its scope as being co-extensive with the right

•of distress ; but no decision either restricted or enlarged the
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fair meaning of its terms, so as to make it exactly correspond

with that right. On the other hand, in the late case of Cox

V. Leigh, L. R., 9 Q. B. 333, where it was argued that the

plain design of the statute was to guard the right to distrain,

and that, as the sixth section of this same 8 Anne, c. 14, au-

thorized a distress during six months after tlie determination

of the lease under certain circumstances, therefore the land-

lord's right against executions should, under like conditions,

have the same duration, the court, nevertheless, refused to

construe these sections together, so as to make tlie latter right

commensurate with the former, and, declaring itself bound by

the woi'ds of the law, decided that the execution creditor Avas

postponed only in case of an existing tenancy.

In the legislation of New Jersey the provision now under

review first appeared as the fourth section of " An act con-

cerning landlords and tenants," passed March 10th, 1795, {Pat-

erson^s L., p. 163,) and has ever since remained a part of that

statute, while all our legislative regulations on the subject of

distress were embodied in " An act concerning distresses,"

passed March 16th, 1795, (Pafer^wi's L., p. 172,) which, with

its supplements, has always been a separate law. Notwith-

standing this disconnection, this court, in Ryerson v. Quack-

enbush, 2 Dutcher 236, declared that these acts of March lOth

and March 16th, 1795, were to be regarded as cotemporaneous,

and to be construed, each in relation to the provisions of the

other, so that, it was said, the removal by thesheriflPof a stranger's

goods from the demised premises would not render the sheriff

liable to the landlord, because the latter had no right of dis-

tress in such goods, and it was adjudged that a levy and sale

of the tenant's goods upon the premises, without actual

removal, did render the sheriff liable as for a removal, because,

by terminating the tenant's title, it effectually defeated the

landlord's right of distress, and thus deprived him of that

priority over execution creditors which the statute was intended

to give.

This decision, however, does not go far enough to maintain

the present plaintiff's contention. He insists not merely that.
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these two statutes, thus passed at the same session of the legis-

lature, shall be construed together, but that an exemption,

given to the tenant by a supplement to the "Act concerning

distresses," approved March 18th, 1851, {Pamph. L., p. 347,)

as amended in the revision of 1874, {Rev., p. 313, § 24,) shall

restrict the landlord's right against creditors as well as his right

of distress. This supplement enacted that the goods and chat-

tels mentioned in the eighth section of the original act, as by

law privileged from distress for rent, should thereafter be

deemed and taken to be all such goods and chattels as there

were or might thereafter be by any law of this state reserved

to any debtor for the use of his flimily, against his creditor,

and not liable to be seized or taken by virtue of any execu-

tion or civil process issued out of any court of this state. The

character of the exemption thus afforded is shown in the sup-

plement to the execution act passed at the same session,

(March 14th, 1851, Pamph. L., p. 278,) with the modification

made by the explanatory act of February 13th, 1852,

{Pamph. L., p. 36,) and the revision simply compiles these

provisions in declaring that goods and chattels of every kind,

not exceeding in value the sum of -^200, the property of any

tenant having a fomily residing in this state, shall be reserved

for the use of his family, and shall not be liable to be sold as

or for a distress for rent; and it thereupon provides for the

selection, on behalf of the tenant's family, of the goods to be

reserved out of the inventory made in the levying of a dis-

tress

Now, in the interpretation of these supplements, it is

noticeable that, not only by their titles, but also in their

enactments, they are limited to distresses, and in their present

shape the machinery requisite to protect the privilege which

they purport to give is found only in proceedings to distrain.

When these laws were passed, however similar the landlord's

right of distress and his right against executions might be, still

they were distinct ; and it should seem that if the legislature

intended to abridge both, language applicable to one only

would not have been employed. For this reason, I am ot
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opinion that these supplements do not impair the right which

the landlord now sets up.

But, even if this view were incorrect, there is another

ground on which it should be held that the alleged exemp-

tion will not avail this plaintiff. Tlie statutes do not point

out specific chattels or classes of chattels which are to be with-

held from the landlord, but merely afford to the tenant and

his family a privilege under which they may select what they

desire out of goods otherwise liable for the rent. This privi-

lege is personal, meant solely for their benefit, and if, for any

cause, they cannot or will not use it, no one else is entitled to

its enforcement. As between the landlord and the execution

creditor, the law prefers the former
;
prefers him, even as to

goods for the price of which the creditor's judgment was recov-

ered. For the supplement to the execution act {Pamph. i.,

1851, p. 278, § 5,) did not give to a creditor so claiming any

greater right to such goods than he had before, but merely

saved his pre-existing right to levy thereon from the privilege

which it gave the debtor against other executions. But, as

that pre-existing right had always been subject to the land-

lord's claim for rent, so it remained, and stiil remains.

The question whether a landlord may, in addition to his

remedies against the party suing out the j^rocess and the offi-

cer executing it, prohibit the removal of the goods until his

rent is paid, has not been suggested by counsel. Perhaps, in

view of the decision in Ryerson v. QuacJcenbush, uhi supra, that

a levy and sale are equivalent to a removal, such a right may

not exist against a stranger to the writ. But against the party,

purchasing under his own execution, I think the remedy may

well be sustained, and literal effect be given to the statute.

He may be regarded as acquiring by the sale a title subject to

his duty to pay the rent, a title authorizing him to actually

remove the goods only after he shall have done what the law

says he ought to do before removal. Strangers may buy

ui)on the assumption that the officer will pay the rent out of

the proceeds of sale, and be injured if their goods be with-
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held, but to the party it is immaterial which course be pur-

sued.

The conchision, therefore, is that the defendant's refusal to

permit the plaintiff to remove the goods from the demised

premises before his rent was paid, was not an unlawful con-

version, and hence that the judgment below should be reversed,

with costs.

STATE, ANSEL M. AND HARRIET L. DAVISON, PROSECU-

TORS, V. EZEKIEL SILVERS, COLLECTOR IN THE TOWN-

SHIP OF CRANBURY, MIDDLESEX COUNTY.

1. An assessor has a right to revise his opinions as to values, deductions

and other matters involved in the assessment, until his determination

as to the amount of tax to be levied against the individual is officially

entered in his tax-book.

2. By force of the supplement to the tax act, approved April 17th, 1876,

{Rev., p. 1163,) a land owner acquired no right to have deducted from

the value of his land, for taxing purposes, a mortgage which, inde-

pendently of that supplement, was exempt from taxation.

On certiorari. In matter of taxation.

Argued at June Term, 1879, before Justices Van Syckel,

Dixon and Reed.

For the prosecutors, 8. M. Sehanch.

For the defendant, James Buchanan.

The opinion of the court was delivered by

Dixon, J. This certiorari brings up the taxes against the

prosecutors in the township of Cranbury, Middlesex county,

for the year 1877, and its object is to have deducted from

their assessable property $3441.66, the amount of a mortgage

upon their farm, which, as purchasers, they had assumed to

pay. .
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The first reason urged is, that the deduction was iu fact

made by the assessor, and afterwards, without notice to them,

and tlierefore illegally, stricken out. The proof shows that

the assessor, in going round with the field-book of his prede-

cessor, received from the prosecutors a written statement,

without oath, of their taxable property, claiming a deduc-

tion for this mortgage ; that thereupon he entered the particu-

lars of this statement in pencil in his field-book, using a pencil,

he says, so that he might easily make alterations, if necessary^

that afterwards, in revising his assessment with the township

committee, he determined not to allow the deduction, and ac-

cordingly made out his duplicate without subtracting the

amount of this mortgage, and so returned it to the collector.

These facts indicate that the allowance was never made by the

assessor. His entries in the field-book did not constitute his

assessment, but were merely preliminary thereto. The first

section of the act concerning taxes, approved April 14th, 1846,

[Rev., p. 1140,) requires the assessor to make out annually an

exact list of the persons, lands, chattels, effects and estates, in-

cluding certainties, made ratable by law, by which list all assess-

ments during the year shall be regulated and made. In prac-

tice, the assessors generally regard the field-book as being the

list thus required. After this list is completed, then comes

the duty of making the assessment, included in which are the

final ascertainment of each individual's taxable property and

the apportioning to each of his share of the sum to be raised.

The result of this determination should, theoretically, be en-

tered in the assessor's tax-book, a transcript of which, there-

fore, called a duplicate, is to be furnished to the collector

;

but probably, in many cases, this judgment is first declared on

the duplicate itself, which thus becomes the recognized record

of the assessment. Until the assessor has so entered his

determination of the amount of tax to be levied upon each,

he has judicial Control of the whole subject, and may recon-

sider his valuations, deductions and any other matters involved

in his final decision. It is only this ultimate judgment, offi-
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cially announced, that is unalterable. State, Shreve, pros., v.

Crosley, 7 Vroom 425.

In the case in hand, the assessor evidently did not make
his assessment until his consultation with the township com-

mittee, and, in then making it, he determined not to allow to

the prosecutors the deduction which probably he had before

intended to permit.

Nor is there foundation for the suggestion that this confer-

ence with the committee was after the time accorded by law

to the assessor for com})leting his assessment. That officer

says it was on the last day allowed to him—June 15th—and

no witness contradicts him. It was evidently before the du-

plicate was written, for no indication of the deduction, or of

any change in the assessment, appears upon that book, and

the duplicate was submitted to the committee on June 23d.

That no mention of any meeting on June 15th is made upon

the minute-book of the committee, is due doubtless to the

fact that the consultation was informal.

The prosecutors next insist that in law they were entitled

to the deduction, under either of two supplements to the tax

act— first, the twentieth section of the supplement of April

11th, 1866, {Rev., p. 1157) ; secondly, the supplement of April

17th, 1876, {Rev., p. 1163.)

A complete answer to the claim under the earlier statute is,

that a taxpayer is not entitled to the daluetion there author-

ized, unless he has furnished the prescribed statement on oath.

State, Mount, pros., v. Parker, 3 Vroom 341 ; State, Perkins,

pros., V. Bishop, 5 Vroom 45 ; State, Forst, pros., v. Parker,

5 Vroom 71 ; State, Bobbins, pros., v. Horner, 9 Vroom 212.

Under the later act, however, it has been decided, a sworn
statement is not a condition precedent to the deduction.

While the assessor may demand it, an allowance without it is

legal. State, Vail's Ex'rs, pros., v. Runyon, ante 98.

In the present case, the assessor was clearly satisfied of the

existence of the mortgage and of the propriety of the claim

so far as the prosecutors could make it proper, and they re-

frained from swearing to their claim, merely because the offi-
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cer (lid not ask for an oath. Whether, in such circumstances,

the prosecutors could demand as a right a deduction which

the law permitted the assessor to award, our opinion upon a

point presently to be mentioned renders it unnecessary for us

to decide.

There is, in our judgment, an insuperable difficulty in the way

of allowing the prosecutors' claim, under either of the statutes

whose aid is invoked. In State, Montgomery, pros., v. Trenton,

11 Vroom 89, the Supreme Court, speaking of the twentieth sec-

tion of the supplement of 18^6, which authorizes a deduction

of debts owing to debtors residing within the state, declares it

to be manifest that there was no purpose to release the debtor

unless the tax could be collected from the creditor. The same

design is equally conspicuous in the supplement of 1876. This

statute does not enact that all mortgages upon realty may be

deducted from the value of the land at the instance of the

land owner, nor does it in terms define what class of them

shall have such quality. Its expressed and primary object is

to grant to mortgagees exemption from taxation in respect of

their mortgages, and, of course, it must have been intended

to apply only to those mortgages which before were ratable.

A condition annexed to this grant is that the land owner

shall not claim a deduction of the amount of the mortgage

from the value of his land. Now, before this statute, the

land owner had no right to make the claim here indicated ; he

was taxable on the full and actual value of his land. Rev.,

p. 1163, pi. 114, and p. 1150, pi. 61. It therefore became

necessary, in construing this statute so as to give effect to the

whole intent of the legislature, to decide that in this condition

there was implied a right on the part of the land owner to

insist that he should be taxed on the value of his equity of

redemption merely; otherwise the condition would be wholly

meaningless. It is by force of this implication alone that

the land owner possesses any title to deduction. But, clearly,

this implied right cannot be extended beyond the range of

the condition out of which it arose, the class of cases which

that condition affects ; and it is also plain that the condition
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is confined to the subject matter of the grant, for the veiy

purpose of a condition annexed to a grant is to defeat the

operation of the grant in certain cases where, without the

condition, the grant would take eflPect. Hence, as the grant

of exemption related only to mortgages wiiich, but for this

statute, would be taxable against the mortgagees, the condi-

tion could apply to none others, and the land owner's right

implied therein must be equally limited.

The mortgage in question is not of this character. It was

given to the Chancellor of the state to secure payment of the

interest of $3441.66 to a widow annually during her life, and

of that principal sum, on her death, to the Chancellor in

trust, to be divided among four children named. In the

case of Trustees of Public Schools v. Trenton, 3 Stew. 667,

it was decided that a mortgage of precisely the same de-

scription, (except that the principal was payable directly to

the beneficiaries,) was exempt from taxation, for the reason

that it represented property which the state, by virtue of its

sovereignty, had drawn into its courts, and hence was enti-

tled to stand in the same position as public property ; that,

therefore, it was excluded, by implication, from the class of

things over which the power of taxation, as ordinarily em-

ployed, extends, and the general language of statutes pre-

scribing the property which shall be taxable was not applica-

ble thereto. This mortgage must be regarded as in the same

category.

Since, then, this mortgage was, independently of the act

of 1876, exempt from taxation, the prosecutors had no right,

by force of that statute, to have its amount deducted from

the value of their land for the purpose of taxation.

The assessment should be affirmed, with costs.
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STATE, JACOB WEART, EXECUTOE OF MAEY E. SISSON,

PROSECUTOR, V. MAYOR AND COMMON COUNCIL OF
JERSEY CITY.

1. Where the board appointed to revise unpaid assessments in Jersey

City filed their report in a matter of the assessment for constructing a

sewer, and the prosecutor delayed for five years before suing out a

writ of certiorari to review this assessment, it presents an instance of

laches for which the writ should be dismissed.

2. The fact that a writ was allowed with the same matters which are

urged for its dismissal, apparent to the justice or court at the time of

its allowance, is not a conclusive reason for refusing its dismissal. The

degree of consideration wliich appears to have been given to the matter

at the time of making the allocatur, will influence the court in consid-

ering the propriety of ordering its dismissal, but can never deprive

the court of its discretionary right to dismiss at any stage of the cause.

On certiorari.

The proceedings under review are included in the returns

to two writs of certiorari, sued out by the prosecutor, to bring

up certain assessments made for the construction of sewers in

Jersey City. One writ brings up an assessment for a main

sewer in section A, second drainage district, in said city, and

the other an assessment for main sewer in section B, second

drainage district, in said city.

Argued at June Terra, 18.79, before Justices ScuDDER,

Knapp and Reed.

For the prosecutor, J. Weart.

For the defendant, L. Ahhett,

The opinion of the court was delivered by

Reed, J. The assessments which the prosecutor of these

writs attacks, were made upon property not lying upon the

street where the main sewer, for the construction of which
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these assessments are imposed, was constructed, and no laterals

are constructed by which this property can be drained into the

main sewer.

It is insisted, upon the authority of the case of State, Kel-

logg, pros., V. Elizabeth, 11 Vroom 114^, that this property

cannot be suVyected to these assessments.

There is, however, a preliminary question to be considered,

namely, whether, from the lapse of time intervening the

assessments and the allowance of these writs, taken in connec-

tion with the character of these assessments, the prosecutor

should now be permitted to urge his objections against their

validity.

The report of the lioard who made these assessments was

made, as to the assessment for section A, on February 26th,

1874, and as to section B, March 10th, 1874.

These writs, to bring up the assessments, were allowed

April 26th, 1879.

Time has ever been an important factor in the consideration

of courts, when called upon to exercise their discretion in the

allowance or dismissal of writs of certiorari.

That the passage of time should afford some degree of

stability to the acts of municipal corporations is, I think,

obvious.

The policy of such a rule is very apparent when applied to

those acts which concern the revenues of the city. Within

this class of acts are those imposing general taxes, upon which

the municipality depends for the means of executing its cor-

porate functions, and the levy of special assessments, for any

default or failure in the collection of which the city must

refjpond.

Five years passed from the date when the report of the

board was filed until the allowance of these writs. During

that time the city has conducted its financial affairs, and pro-

vided for its current and future expenses, upon the supposi-

tion that it would not be called upon to supply a deficiency

caused by the vacation of these assessments. This condition

of affairs, when considered in connection with the method in
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which these assessments were made, presents an instance where

the court should, in the exercise of its discretion, illustrate the

maxim, nam vigilantibus et non dormieniibus jura subveniunt.

It was ruled in the case of State, Wetmore, pros , v. Eliza-

beth, ante 152, that five years' delay in suing out a writ of cer-

tiorari is such laches as deprives a party of the right to com-

plain that an assessment made under a valid statute, and of

which he had legal notice, is in fact excessive.

The allusion to the manner in which these assessments were

made, intimates that they differ from ordinary special assess-

ments for local benefits.

These assessments were really re-assessments, or adjustments

of former assessments. The board consisted of Judge Haines

and Messrs. Williams and Little. They were appointed by

this court, by virtue of an act to be found in the laws of

1873, page 442, entitled " An act to revise unpaid assessments

in Jersey City." The act was designed to secure an equitable

result in the modification and revision of all the unpaid assess-

ments, and so prevent litigation, and cause a speedy payment

of such portions of the outstanding assessments as were just.

The act secured to all parties the opportunity of being

heard, and conferred upon the board the power to alter or

annul any assessment.

On account of the high character of the members of the

board, and the object of the statute in directing its organiza-

tion, this court has felt a reluctance to interfere with the result

of their labor.

An allowance of a number of writs designed to test the

validity of other assessments made by the same board has

been refused, or others allowed have been dismissed. I think

these writs should also be dismissed. The practice of the

court to dismiss, even where error may be apparent in the

proceedings brought up, if the interest of the public is such

that the private right is disproportionate to it, is well settled.

People v. Supervisors of Allegheny, 15 Wend. 198; Rviland

V. Worcester, 20 Pick. 71 ; State v. Hudson City, 5 Dutcher

115; State v. And&^son, Coxe 318.
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It was urged upon the argument that the writ having been

allowed, this court would not dismiss it unless some matter

appeared now that was not apparent at the time of its allow-

ance. State, King, pros., v. Manning, 11 Vroom 461; State^

Vandeef, pros., v. New Brunswick, 9 Vroom 320.

No rule has been laid down by any court as broad as that

stated in the contention of the counsel for the prosecutor. It

is undoubtedly true, that whenever it appears that a writ has

been allowed after a full consideration of a matter which is

afterwards urged as a reason for a dismissal, the fact of sucli

an allowance would be a strong, perhaps a controlling, reason

for not reviewing the action of the court in granting the allow-

ance. Where, for an instance, upon return to a rule to show

cause why an allowance should not be made, full argument

has been heard upon the question of laches, and the court then

make the order, it is not probable a court would subsequently

allow that matter to be re-opened upon a motion to dismiss.

But where the allowance is made upon an ex parte application,

with none or a hasty and necessarily one-sided ])resentation of

the grounds of the application, less consideration should be

given to the act of making the allowance. And again, where

the application is made to a judge, and not to the court, and

granted, upon the showing that there is a probable legal ques-

tion involved in the proceedings to be reviewed, as a matter

of course, the fact of such an allowance would have still less

force in determining the action of the court in dismissing or

refusing to dismiss the writ. So, in each case, the manner of

the allowance—the consideration then given to the same sub-

ject on the motion for dismissal—must control the action of

the court in dealing with the latter motion, rather than the

fact of the allowance.

In the case of State, King, pros., v. Manning, supra, the

court was speaking of the allowance in that case, which seems

to have been made by the court, and the court say that it is

fair to presume that the court, in allowing the writ, considered

the importance of the questions raised in connection with the

Vol. XII. 2 k
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delay, and having pa.ssed upon them the writ will now be

retained.

In State, Vandeef, p-os., v. New Brunswick, supra, the writs

were allowed in open court. The court ruled that it was not

usual to dismiss wlien the writs were granted in open court,

upon grounds which were before the court, and which must

have been determined in allowing the writ. In that case the

writs were retained.

In State, Wetmore, pros., v. Elizabeth, ante 152, the writ wa.s

dismissed, although the prosecutor urged that his land was

assessed largely in excess of benefits, on the ground that he

was in laches in not sooner applying for his writ, a matter

which was as apparent at the time of the allowance as at the

time of the hearing.

The exercise of the right to quash writs of certiorari has

been so frequent, that its existence could with difficulty be

questioned in any case at this time. State v. Anderson, supra;

State, Vanderbeck, pros., v. Blauvelt, 5 Vroom 261, and line of

cases cited on page 263.

The result is, that while the exercise of the discretion of

the court will be influenced by the fact that the writ has been

allowed, with the same objection urged as a reason for the

dismissal, apparent or even urged at the time the writ was

allowed, yet the existence of this fact can never deprive the

court of its right to exercise its discretion in this regard at

any stage of the proceedings.

The present writs were allowed by a justice out of court,

and without argument, and even had their allowance received

much more consideration I should still consider this a clear

case for a dismissal.

It is also urged that laches should not be imputed to the

prosecutor, because the proceedings to be reviewed are uncon-

stitutional. The proceedings, however, are not under or by

color of an unconstitutional act. The act of 1873 provided

a constitutional method of making these assessments. The

invalidity of the assessments consists in the fact that the

lands assessed are not located on the main sewer street, and
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are therefore not benefited in the positive and present degree

which the law enjoins. The invalidity of the assessment

depends ui)on a matter of location. It involves a matter of

fact just as does an excessive assessment, or a frontage assess-

ment. Neither is the fault of the statute, and all are matters

which should be speedily remedied by an appeal to the courts.

The writs should be dismissed, with costs.

STATE, WILLIAM A. MOORE, PEOSECUTOK, v. HART MOORE.

If a tenant, after the expiration of a month's lease, holds over, without

the assent of tlie landlord to his subsequent occupation, he is a tres-

passer, and not entitled to notice to quit as a tenant at will or from

month to month.

On certiorari.

This writ brings up certain proceedings taken to dispossess

a tenant under the landlord and tenant act. Judgment was

rendered by the justice, in favor of the claimant, upon the

verdict of a jury. The prosecutor seeks a reversal of this

judgment.

Argued at June Term, 1879, before Justices Scudder,

Knapp and Reed.

For the prosecutor, C. T. Cowenhoven.

For the defendant, Mereer Beasley, Jr.

The opinion of the court was delivered by

Reed, J. The reasons for reversal are grounded upon

jurisdictional defects alleged to be apparent in the affidavit

of the claimant. The two reasons upon which reliance was

placed at the hearing were—first, that the affidavit disclosed
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the fact that the defendant was in the premises as a tenant

at will, for the termination of which tenancy a three months^

notice was necessary ; and second, that if not a tenancy by

will, it was a monthly tenancy, which entitled the tenant to

a month's notice to quit. Upon inspection, the affidavit

states the following facts, namely, that the deponent rented

to Moore, the defendant, the premises in question, to hold the

same from the 1st day of May, 1878, to the 1st day of June,

1878, at (he rent of $2 per day and board for deponent and

deponent's hired man, together with the use of the small

stable and wagon-house upon the premises ; that said Moore

entered into possession by virtue of said agreement, which

said term has expired, and the said Moore holds over and

continues in possession of the said premises, without the per-

mission of the said deponent ; and that, on the 2d day of

May, deponent made demand and gave notice in writing to

the said Moore to deliver to deponent the possession thereof.

It appears that there was a renting for the period of one

month, ending June 1st, 1878. It appears that from that

time until May 1st, 1879, the date of the commencement of

these proceedings by demand, the tenant was in possession.

Does the existence of this state of facts make the prosecutor

a tenant at will or from month to month at any period subse-

quent to the end of the month's parol letting ?

At the termination of his month's term, it was his duty to

quit without notice. Cohh v. Stokes, 8 East 358. Decker v.

Adams, 7 Hoist. 99 ; Horner v. Leeds, 1 Butcher 106. This

rule was not controverted by the prosecutor, but the conten-

tion was that by the fact alone of his having held over for

eleven months the tenant had secured a position which enti-

tled him to a notice of either one or three months.

It is obvious that the mere fact of holding over could con-

fer no such privilege, because the admission of such a result

would sweep away the doctrine of tenancy by sufferance,

which tenancy is terminable without notice. By such hold-

ing over he has only a naked possession. He holds by tlie

laches of the landlord, and is not in privity with the landlord,
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and the latter party can determine the tenancy whenever he

pleases, without notice.

It requires an assent on the part of the landlord to the

subsequent occupation of the tenant to raise a relation be-

tween him and the tenant which confers upon the latter the

right of compelling notification from the landlord.

The consent may be either express or implied, actual or

constructive ; by words or some act treating him as a tenant.

The mere unbroken silence and inaction of the owner will not

improve or enlarge the character of the tenant's possession.

Decker v. Adams, supra.

There is in the affidavit in the present case not only an

absence of the statement of any word or act indicating such

an assent, but there is an express statement that the tenant

held over without the permission of the landlord.

The tenant was not entitled to notice, either as a tenant at

will or by the month, and the judgment should be affirmed,

with costs.

STATE, ROBEET D. BARKLEY, PROSECUTOR, v. JAMES A.

HAND, IRA HAND, AND THE CITY OF ELIZABETH.

Separate assessments were made against adjoining properties, which were

in fact separate and distinct. They were advertised and sold by color

of sections eighty-two and eighty-three of the charter of Elizabeth,

(Pamph. L., 1863, p. 140,) as a single property, for both taxes. The

advertisements were inserted six times, once each week, but the first

insertions were not made six full weeks before the time of sale.

Held—the sale of both properties together was illegal, as each prop-

erty was liable only for its own tax. Held further—that the adver-

tisement of the notices of the sale should have been inserted so that

six full weeks intervened between their first insertion and the time of

sale.'

The writ brings up a certain tax levy and assessment for

the year 1875, upon certain property in the city of Elizabeth,

described in said assessment as house No. 317 East Jersey

street and house No. 319 East Jersey street, and also all the
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proceedings takeu by the city for the sale of said property

and the collection of said taxes, including the certificate of

sale, the assignment thereof and the declaration of sale to

James Hand.

Argued at June Term, 1869, before Justices Scudder,.

Knapp and Reed.

For the prosecutor, W. J. Magie.

For the defendants, R. E. Chetwood.

The opinion of the court was delivered by

Reed, J. Upon the argument the only attack made was

upon the proceedings of the city relative to the sale of this or

these properties for the collection of the taxes of 1875. From
the testimony taken in the cause, I think it conclusively ap-

pears, as also from the schedule of the assessor, that No. 317

and No. 319 were distinct properties. The houses upon each

lot were separately occupied and completely divided by a par-

tition wall. The two properties were sold together, for a sin-

gle price and as a single property. This could not be done

except by the express provision of a statute, and there is none

in the charter under which this sale was made.

Where several parcels of land belonging to the same person:

are separately assessed, each parcel is liable for its own spe-

cific tax and no more. Blackwdl on Tax Titles 285.

Again, the publication of the notices of sale was insuffi-

cient. They should have been published in a paper in the

city of Elizabeth for the space of six weeks, at least once in

each week, before the time appointed for the sale. Pamph.
i., 1863, p. 130, § 82.

The first insertions were not made six weeks previous to

the said sale, although there were six insertions, one in each

week. Six weeks should intervene between the first insertion,

and the day of sale.

The construction given by the Chancellor to the provisions
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of the "Act relative to the sales of land under a public statute,

or by virtue of any judicial proceeding," which directs the

notice to be published at least four weeks successively, once

each week next preceding the time of sale, was that the first

publication must be made four whole weeks next preceding

the day of sale. Parsons v. Lanniiig, 12 C. E. Green 70.

This is clearly the only rational interpretation, and aj)plies

to the section of the charter under which the present adver-

tisements were made.

The sale and proceedings thereon will be vacated, with costs.

STATE, WASHINGTON BUILDING AND LOAN ASSOCIATION,

PKOSECUTOES, v. JOHN HORNBAKEK, COLLECTOR OF
TAXES OF THE BOROUGH OF WASHINGTON, IN THE
COUNTY OF WARREN.

The Washington Building and Loan Association was taxed in 1878, on

the return of the secretary, for assets, in the shape of notes, bonds and
mortgages, to the amount of $120,700. Held—that under the act

requiring the property of such corporations to be assessed as the estate

of an individual, the amount of loans to stockholders which these

notes, bonds and mortgages represent, are assets, and assessable as

property of the corporation.

This writ brings up an assessment made upon the property

of the prosecutors for taxes for the year 1878. They were

assessed for tlie amount of $120,700 personalty, and $4800
realty. The tax upon the realty has been paid ; the tax upon

the personalty is attacked.

Argued at June Term, 1879, before Justices ScUDDER,
Knapp and Reed.

For the prosecutors, Oscar Jeffrey.

For the defendant, J. 31. Van Dyke.
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The opinion of the court was delivered by

Reed, J. The class of corporations in which the prosecu-

tors are included, is now assessed according to the provisions

of a supplement to the act concerning corporations, to be

found in the laws of 1878, page 61. This supplement pro-

vides that the real and personal estate of every corporation

incorporated by any act of the legislature, or by the filing of

a certificate, or otherwise, under a general law of this state,

shall be taxed the same as the real and personal estate of an

individual.

The statute concerning taxes enacts that all real and per-

sonal estate in this state, whether owned by individuals or by

corporations, shall be liable to taxation at the full and actual

value thereof, on the day in each year when by law the assess-

ment is to commence. Rev., p. 1150, § 61.

The contention of the counsel for the prosecutors is that the

sum of $120,700 is a gross overestimate of the personalty of

this corporation, resulting from a failure to consider the true

nature of the alleged assets for which the corporation is

assessed. To understand the contention of counsel it is neces-

sary that the character and object of this corporation should

be scanned.

The act under which it is incorporated is entitled " An act

to encourage the establishment of mutual loan, homestead and

building associations." It provides that the right to member-

ship in the associations formed under the act, shall consist in

a periodical payment of such sums of money at such times as

shall be determined by the constitution, or the payment of a

principal sum, specified in such constitution, to be repaid by

the corporation in such way as shall be designated by the con-

stitution. The funds of the association shall be invested in

lands * * * Qj. jjj loans to members, on mortgages of

real or personal estate, payable in shares of such company, or

by such periodical instalments, or in the redemption of shares,

or in all or any of these modes.

The constitution of the association provides (art. IV., § 1,)

that each stockholder, for each share, shall pay the sum of $1,
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and (§ 2) that each stockholder shall pay his proportion of the

tax assessed against the company. Also, (art. IX., § 1,) that

each stockholder shall be entitled to receive a loan of $200

for each share of stock, and (§ 4) that before receiving the

same he shall secure the payment by a bond, with warrant of

attorney and mortgage, or such other security as the board of

<lirectors may deem sufficient, and for each loan of $200 shall

transfer one share of stock as collateral security. Also, (art.

XIII.,) whenever the board shall have ascertained that the

value of each share amounts to $200, * * * the owner

of each share shall receive the sura of $200, or his own secu-

rities to that amount, fully satisfied and discharged of record,

and then the association shall close and determine.

It plainly appears, from a survey of the act and the consti-

tution of the society, that a part of its scheme was to collect

and fund assets, until the entire amount will divide $200 to

each shareholder.

These assets are the result of the payment of the monthly

instalments of each stockholder, of premiums paid by success-

ful bidders for loans, and interest upon the same, and the pay-

ment of fines and forfeitures imposed by the constitution for

failure to promptly pay interest and dues.

The assessor of Washington township, in making his levy

for 1878, found that the secretary of this society reported for

the year ending December, 1877, as assets, the following:

Bonds, mortgages and notes, $117,800; note of C. Mc-
Cracken, $23 ; arrears of dues, fines and interest, $3378.05

;

value of real estate, $4809.52 ; arrears of tax of 1874,

337.10 ; due from treasurer, $107/)4. From this, deductions

were claimed for $175 for salary due, and $392.20 for note

of William Shield, leaving as net capital stock the sum of

$125,587, from which, deducting the value of real estate,

leaves, as personal assets, $120,700, or a little over. The
personalty of the corporation was assessed at that figure.

These assets exist in the shai)e of loans made to stock-

holders, for which the association holds evidences of indebted-

ness in the shape of notes, bonds, or mortgages.
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The contention of the prosecutors is that the full and actual

value of th-ese notes, bonds and mortgages is- much less than

the figure for which they were assessed. The view advanced

is that these loans are to be considered as payments in advance

of the future value of the payee's stock, held by the corpora-

tion as collateral security, and that the mortgages and bonds

are not to secure the repayment of the loan, but the perform-

ance of his duty to pay his instalments, &c., so that his shares

will be of full value at the time of the dissolution of the cor-

poration. Clarksville B. (Sc L. Ass^n v. Stephens, 11 C. E.

Green 351, 355, and cases cited.

It is insisted that the obligation of such stockholder is only

to pay his interest and instalments upon his shares of stock

for a period of time, but not to pay a principal sum repre-

sented by the amount of the loan, and so an assessment of the

corporation for the amount of such principal sura is illegal.

State, Howell, pros., v. Cornell, 2 Vroom 374 ; State, Rogers,

pros., V. Pettit, 10 Vroom 654.

I am unable to adopt this view of the prosecutors' counsel.

Whether the sale of money to a stockholder constitutes tech-

nically a loan or an advance—whether the bonds or mort-

gages secured the repayment of the principal sum, or a col-

lateral duty—I think is immaterial in solving the present

question.

The object of the existence of the corporation was to gather

in money until there could be distributed to each share $200,

and also to afford stockholders the privilege of using a portion

of such money during the existence of the corporation.

The money which came .to the hands of the stockholders

was a part of the assets of the association. It remained there

as part of such assets. The stockholders pay interest upon

the entire sum, for its use, until the dissolution of the

society.

If this money is not assets, and so the property of the cor-

poration, then the result is farther reaching than that for

which the prosecutor contends. He admits that the corpora-

tion should be taxed for the sum of $39,800, which is the
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e.itire amount yet to be paid in by all the stockholders to

make each share worth §200.

If however, his contention be ad^jitted that the money

advanced ceases to be assets, and becomes the property of the

stockholder, subject to his duty to pay interest and instal-

ments, then nothing is taxable to the association except such

part of interest or such instalment as may be owing at the

time of the assessment, ^tate, Hill, pros., v. Hansom, 7 Vroom

50 ; State, Wyckoff, pros., v. Jones, 10 Vroom 650.

But it is impossible to read the constitution of this society

and assent to the view that these loans ever cease to be assets

until the dissolution of the corporation. This is apparent

from the language of article nine, section one, relative to the

giving of security for these loans, and the assignment of stock

as collateral security, and the redelivery of the securities at

the close of the corporate existence, as provided for in article

thirteen. And in the last-mentioned article, the provision

that Avhen the board shall have ascertained that the value of

each share amounts to $200, then, &c., is not possible of exe-

cution, except upon the idea that all these loans are assets.

If the loans are advances, upon which there is a continuous

application of the value of the shares upon which the advances

are made, then the shares can have no independent value, be-

cause the value is perpetually devoured by its application in

part payment of the loan. There is an undoubted right to

apply the shares to the payment of the loan at the time of

dissolution. Until that time the stockholder's certificate of

shares of stock is his property, and the amount of all the

loans is the company's property, which, upon complying with

certain conditions, the stockholder is permitted to use during

the existence of the association. Considering them as assets,

which I use as synonymous with property in this case, there

was no error in assessing them, apparent on this branch of the

prosecutors' exceptions.

This view seems to be the only one not in conflict with the

case of State, Washington B. & L. Ass'n, pros., v. Q-eveling,

10 Vrooyn 465. By the writ in that case this same corpora-
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tion brought up the tax levied in 1875. The tax was for

$101,400, tlie amount of bonds, mortgages ai'id notes held by

the association at that time, representing loans. As the law

then was, it was taxable at the full amount of its capital stock

paid in, and accumulated surplus.

The court held that the fund which had accrued from

monthly payments on shares, from premium and interest on

loans, and from fines, was the full amount of capital stock

and accumulated surplus. The court held further, that if it

should be held that it was a corporation without capital stock,

yet it would then by the act be assessable for the full amount

of its property and valuable assets, and that that would be

measured by the amount of the corporate fund held in the

treasury, and so would lead to the same result.

This case was affirmed on error. 11 Vroom 192. The
second point taken in the opinion in the Supreme Court in

that case, directly rules the present question. And, admitting

that these loans represented capital stock paid in and accumu-

lated surplus, as ruled in the first point, I do not see how it is

possible to avoid holding that it is the property of the corpo-

ration, and so taxable under the law now just as it was then.

And it would be taxable for the same amount—that is, the

amount of capital stock—unless it should be shown that it

has depreciated by bad investments, or otherwise, in the hands

of the association, so that its present value as property is less

than the aggregate of the amount paid in. Nothing is

shown in this case to base a claim for any deduction of the

assessment upon this ground, and I think the assessment was

})roper.

The prosecutors also urge that a resolution was passed by

the board of directors to credit upon the loans seventy-five

per cent, of the amount of each loan. It is sufficient to say

that this credit was never made.

It is also urged that the taxation of the amount covered by

mortgages was illegal ; that such are not assessable against

the company, unless the mortgagees made a claim for deduc-

tion. Rev., j). 1163, § 110. To this I am constrained to say
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—First That if the contention of the prosecutors is true that

the mortgages are given, not to secure the repayment of the

loan, but to secure the performance of the duty of the stock-

holder to pay his allowance, then the tax is not upon the mort-

gage, or a debt secured by a mortgage. Second. It does not

appear what portion of the assets was secured by mortgages.

The assessment was '' notes, bonds, mortgages." Nothing in

the evidence shows what was, while it appears conclusively

that a portion of the assets was not, in that shape. It would

be impossible for the court to make a deduction upon this

ground upon any intelligent basis. Third. It does appear

that deductions were claimed for some of these mortgages, but

how many does not appear. This raises an additional ele-

ment of uncertainty. I think, under the circumstances, it

was upon the prosecutors to show affirmatively and clearly

what portion of the tax was illegal. State, Cossit, pros., v.

Reimenschneider, 10 Vroom 625.

I think the assessment should be affirmed, with costa
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hriein themselves, in the absence of explanatory evidence proof

of an ou ter of the true owner; whereas, in cases of pnvity of tt le

trtnbsists between tenants in common, the acts of possession

7 rtena, willtthe absence of satisfactory evidence to the con-

:i fbe etrred toThe community of title, and there must be clearer

and more decisive evidence of an ouster by one tenant m common of

Ms allte than is necessary to prove that a person having no nght

of possession had ousted an owner in severalty.

2 The presumption that the entry of one co-tenant if
^r the be°eht ot

•IlfappTies to a third person who acquires au undivided interest, unde

a convevin e to that effect, from one of the original co-tenants. But

^heren tenant in common conveys the whole estate to a stranger

Int/y by tne grantee thereunder operates as a disseizin of the other

CO tenant^- and if the grantee, entering under such a conveyance,

;S it 'deed upon record, and continues in the ^^^^^^^
of the premises for the period of twenty years, without any inte.fer-

eL'on'lhe part of the other co-tenants, title to the whole estate may

hp acauired by adverse possession.

3. The senLal cLtrine of the law is that fraud in obtaining or contmu-
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ing possession or knowledge that the party's claim of ownership is

unfounded and wrongful, will not deprive him of his title by adverse

possession, or relieve the true owner of the consequences of the bar

of the statute of limitations, if the possession of the intruder has been

in fact adverse, and has been asserted by such open and notorious acts

of ownership as are essential to title by adverse possession.

4. The doctrine that fraud in obtaining or continuing possession will not

prevent the operation of the statute of limitations, is not applied in

all its strictness where a disseizin by virtue of an entry under color

of title is claimed. A party cannot have the advantage of an entry,

under color of title, unless his deed, which gives the colorable title,

was obtained bona fide,

6. A grantee will not be deprived of the legal advantages of his entry,

under color of title, unless it be for actual fraud on his part ; he will

not be prejudiced by the fraud of the grantor in making the title,

unless Jie was personally a participant in the fraud ; if his deed pur-

ports on the face to convey good title, and he has accepted it in good

faith, he will be entitled to the benefits to be derived from an entry

under color of title. Mere neglect to inquire into the state of the title

is not sufficient evidence of fraud ; nor does the rule, that what is suf-

ficient to put a party on inquiry operates as notice, apply in such a

case. There must be clear and satisfactory proof of knowledge that

the title supposed to be acquired was invalid, accompanied by proof

of an intent to defraud the real owner.

6. It may be regarded as settled in this state by long usage, sanctioned

by a uniform course of practice, and supported by judicial decision,

that mere entry on waste and uncultivated and unenclosed lands,

under a survey, or a conveyance, or other claim of title, and occasional

acts of trespass, extending over the period of twenty years, though

coupled with the payment of taxes, are not such acts of possession as

will deprive the true owner of his title. Such acts are evidence of an

adverse claim of title, but do not amount to that actual, continued and

uninterrupted possession which is essential to title by adverse pos-

session.

7. In order to acquire title by adverse possession, the possession must be

actual and exclusive, adverse and hostile, visible or notorious, con

tinued and uninterrupted. Notoriety of the adverse claim undei

which possession is held, is a necessary constituent of title by adverse

possession, and therefore the occupation or possession must be of tlia'

nature that the real owner is presumed to have known that there wais

a possession adverse to his title, under which it was intended to make

title against him. The party relying on title derived from sucli a

source must prove possession in himself, or in those under whom he

claims, of such a character as is calculated to inform the true owner

of the nature and purpose of the possession to which the lands are

subjected.
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8. Actual occupancy by residence, cultivation, or enclosure, or the erec-

tion of permanent improvements, is not necessarily required. Acts

of ownership done upon the land, which are of such a nature as to

manifest a notorious claim of property, and are continued for the

period of twenty years without interruption or interference by the

true owner, may, under the circumstances and in the situation of the

property, be sufficient evidence of an ouster, and of an adverse posses-

sion, to support a claim of title by adverse possession, without any

residence, cultivation or enclosure.

9. When the nature and essential qualities of an adverse possession

which shall give title are explained, tlie question becomes one of fact

whether, under the circumstances of the particular case, the party

relying on title derived from such a source has satisfactorily shown

that hLs possession has been such as to meet the requirements of the

law.

10. The principles on which title by adverse possession rests, apply in all

cases in which title acquired by such means is relied on. As a legal

proposition, it is impossible to make any discriminations founded on

the situation, extent or quality of the lands in dispute. The varied

circumstances under which the question may be presented in its rela-

tions to extensive tracts of wild and uncultivated lands, make the

adoption of any legal formula impracticable, beyond the enunciation

of the rule that the possession, to give title, must be hostile to the title

of the real owner, and actual, exclusive, continued and uninterrupted

for the full period of twenty years, with such notoriety in the adverse

enjoyment as that the true owner is presumed to know that title by

that means is being acquired against him ;
whether in any case title has

been acquired by length of possession, and to what extent, and within

what limits, must be determined by the actual facts.

11. The fact that the disseisor is in under color of title will not dispense

with the necessity of possession, which is actual, exclusive and notori-

ous, as the fotmdation of his title by adverse possession.

12. Entry under color of title is evidence of the nature of the entry, and

if the deed which gives the colorable title contains a description by

metes and bounds, it is evidence of the extent of the claim of title, in

virtue of which the entry is made. Color of title will also serve to

give character to the possession of the disseisor, but whether there has

been a substantial holding co-extensive with the boundaries in tlie

deed, with sufficient notoriety to make a title under it corresponding

with llie description, must be decided, as a question of fact, from the

nature and condition of the property and the acts of ownership exer-

cised over it, having regard as well to their frequency as to their char-

acter, as open and notorious manifestations of the claim of title.

13. Color of title and actual occupation by residence, cultivation or

enclosure of part of the tract, or by other conspicuous acts of ownor-

VOL. XII. 2 L
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ship, may serve to give character to the acts of possession over the

residue, but will not relieve the disseisor from the obligation of satis-

fying a jury that his possession has been of such a character as, under

the circumstances, may reasonably be expected to have informed the

owner of the nature of the possession, and the extent of title proposed

to be acquired under it.

14. The rule of law that possession by one having paper title will be pre-

sumed to be co-extensive with the boundaries of the title deeds, only

applies to the owner of the legal title. There is no such presump-

tion in favor of the disseisor, though he has a color of title ; so far as

concerns him, possession and its nature and extent are questions of

fact, in the determination of which entry and possession, under color

of title, has only the office and effect above mentioned.

Ou error to the Supreme Court.

The controversy in this case relates to the equal undivided

one-half part of a tract of land in the county of Ocean. The

premises in dispute are part of a tract of four hundred and

twenty acres, situate in the counties of Ocean and Burlington,

and called in the pleadings and evidence as lot number seven-

teen.

The tract of four hundred and twenty acres was once owned

by Charles T. Lott and Joshua S. Earl as tenants in common.

In 1876 the executors of Lott conveyed his undivided one-

half part to the plaintiff,

Joshua S, Earl died in 183L By his last will he devised

his undivided interest to his brother, Franklin W, Earl.

Franklin W. Earl, August 15th, 1833, conveyed to William

Ivins, by a deed describing the premises as " the equal undi-

vided moiety or half part of a parcel of beach, situate on

Long Beach, being a lot of four hundred and twenty acres,

which was allotted to James Smith by the commissioners who

divided Long Beach, and is number seventeen, bounded as

follows : Beginning, &c,, together with," &c.

After the death of Ivins, .John D, Thompson, his adminis-

trator, by virtue of an order of sale made by the Orphans'

Court of the county of Monmouth, for the payment of debts,

made sale and conveyance of the four hundred and twenty
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ucres tract in two parcels—the one to Lloyd Jones, the other

to Sarah Pharo. The deeds to Ivins and Pharo were dated

September 1st, 1842.

Jones and wife, by a deed bearing date on the 13th of

January, 1851, and recorded in the clerk's office of the county

of Ocean, on the 5th day of March, 1851, conveyed to the

defendant. The deed contained a full covenant of general

warranty, and conveyed the lands in fee by a particular

description of the premises.

Sarah Pharo also conveyed the premises she purchased at

the Thompson sale, to the defendant, by a deed bearing date

on the 31st of July, 1851, and recorded in the clerk's office

of the county of Ocean, on the 2.3d of September, 1851.

The deed contained a full covenant of general warranty, and

conveyed the entire estate in the premises in fee by a particu-

lar description.

Ocean county was set off from the county of Monmouth in

1850.

This action of ejectment was commenced in July, 1877.

The verdict was for the defendant, whereupon the plaintiff,

after final judgment, sued out this writ of error.

For the plaintiff in error, Fred. Voorhees and P. L. Voorhees.

First. That the real estate in question is a tract of wild,

uncultivated land or sand beach, without enclosure, and with-

out any marked boundaries or lines; that said tract is now

owned by the plaintiff on the one part, and by the defendant

in this suit on the other part, and that the same has been so

held in co-tenancy since the year 1851 ; and that the rules

with regard to adverse possession, which govern between co-

tenants, apply to the case. And further, that the defendant,

Bond, had full notice and knowledge when he took his deed

that he took thereby but the one undivided half part of the

lands.

Second. That the deeds to Bond do not describe any definite

or fixed lines uj)on the land ; that the deeds, with the acts

proven, were not such as to give constructive notice to Dr.
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Lutt that Bond was in possession, claiming to own the whole

property involved in this suit.

Third. That the rule of law as charged by the court, viz.,

that the possession of a person who enters upon land under a

deed, and exercises acts of ownership over it in different places,

will be presumed to be co-extensive with the deed, and his

adverse title, if found, will run according to the bounds of

his deed, does not apply to wild, uncultivated lands, and is

not the rule that governs in this case; that the charge of the

court extending such adverse title to the bounds of two adja-

cent but separate tracts is not in accordance with the rule of

law applicable to this case.

Cases cited : Stiles v. White, 12 Mete. 356 ; Tappan v. Tap-

pan, 11 Fost. 41 ; Henshaw v. Noble, 7 Ohio St. 226 ; Carver

V. Jackson, 4 Peters 1 ; Jackson v. Woodruff, 1 Cow. 276

;

Jackson v. Richards, 6 Cow. 617; Sharp v. Brandon, 15

Wend. 597 ; Hoy v. Bramhall, 4 C. E. Green 563 ; Holmes

V. Stout, 2 Stockt. 419; Van Doi-en v. Robinson, 1 C. E.

Green 256; Eh^r of Kearney v. Kearney, 2 McCart. 60;

Den V. Hunt, Spenc. 487 ; Angell on lAmiiations, § 403 ; 4

Kent's Com. 179.

For the defendant in error, John L. N. Stratton and B.

Gummere.

I. The defendant claims to have a valid title to the locus

in quo, by virtue of his entry thereon under color and claim

of title and adverse possession for twenty-six years thereafter.

The evidence shows conclusively that he bought the land in

good faith, and paid full value for it.

To constitute color of title, all that is necessary is that the

vendee should be the apparent owner under a deed valid on

its face, and without fraud on his part. Den v. Hunt, Spenc.

487, 493 ; Clapp v. Bromagham, 9 Ccno. 630, 557-559 ; Mo-

Cagg v. Heacock, 42 III. 157.

And although the grantee have notice that the title is ques-

tionable, or defective, yet he is not chargeable with fraud.
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Cornelius v. Giberson, 1 Butcher 1; 31 ; McCagg v. Heacochj

vhi supra ; Russell v. Mandell, 73 III. 136, 137-8.

Nor have the rules of law respecting constructive notice, or

the duty of inquiry, any bearing upon or application to the

question of " color of title ;" only fraud clearly and positively

proved can affect or destroy color of title. Ctapp v. Broma-

gham, 9 Cow. 530, 558-9.

Nor can fraud on the part of the grantor in making the

deed affect the grantee's color of title

—

his fraud must he

proved, and will never be presumed. Gregg v. Sayre, 8

Peters 244, 253-4 ; Angell on Limitations, § 404.

II. The general rule is that a grantee of land under a deed

giving color of title, and who is, for the term prescribed by

the statute, in the actual possession of part of the land con-

veyed, will be held to be in constructive possession of the

residue up to the boundaries set forth in his deed. Angell on

Limitations, §§ 400, 401.

As modified in this state, actual occupancy of wild lands by

enclosure is not required of a vendee claiming under color of

title ; if he actually occupies part, and exercises such use of

the rest as is consistent with the character of the land, his

possession is complete—he is not held to the possessionem

pedis. Den v. Hunt, Spenc. 487, 492.

The defendant has shown, in the fullest manner, his posses-

sion of the locus in quo far more fully and continuously than

the law requires.

Thus far, then, the defendant is shown to have a valid title

to the locus in quo, by open, notorious, continuous and adverse

possession of the whole of the land, under color and claim of

title.

But it is alleged, on the part of the plaintiff, that the evi-

dence proves that during all the term of the defendant's pos-

session he was tenant in common with the plaintiff, and those

under whom he claims, of the locus in quo, and that his pos-

session could not be adverse until after actual notice to his

co-tenant of his intention to hold in severaltv.
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III. The defendant nevei^ entered upon nor possessed the

loGUS in quo as tenant in common ; his entry and possession

were wider conveyances of the entirety, accepted and paid for

in good faith, and as a stranger to plaintiff; he entered as

owner of and claiming title to the whole, and so held, notori-

ously and openly, for twenty-six years, during which time he

never admitted any co-tenancy, nor was any such claim made

upon him, nor the existence of any title in common ever

known to or disclosed to him ; his entry is defined by his

deeds, and there is no pretence that its character, and that of

his possession, so defined by liis deeds, was ever changed by

any act or admission on his part.

He entered, it is true, under what was then in fact a

defective title, but as a stranger to plaintiff's title, and in

good faith, he claimed title and right of possession to and in

tiie entirety ; he, under tliat claim, openly and notoriously

made, continued in adverse possession of the whole until his

defective title ripened into a perfect title under the statute of

limitations. He never was a co-tenant of the plaintiff. An
unconscious tenant in common is unknown to the law, if such

unconsciousness continue for more than twenty years. Through

the plaintiff's laches, the time has passed for stamping his

avowed sole title with the impress of co-tenancy.

As a stranger, he took entire title from those who again

were appai'ently strangers to plaintiff's title, and holding an

apparently entire title to the locv^ in quo. There is no proof

that his grantors, Jones and Pharo, ever entered as, or admit-

ted themselves to be, tenants in common with plaintiff; the

presumption is that they also entered and held according to

their deeds, as sole owners, and the locu^ in quo has been held

adversely since 1842.

If they were tenants in common with plaintiff, they openly

and notoriously ousted and actually disseized hira by convey-

ing the whole of the premises to the defendant, with full cove-

nants of seizin, and by delivering full seizin of the whole to him

under said deeds.

The preponderance of authority in support of this positiou
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is overwhelming. Bradstreet v. Huntington, 5 Peters 402,

445 ; Clymer v. Dawhins, 3 How. 689 ; Prescott v. Nevers, 4

Mason C. C. 330; Bogardm v. r/-m%, 4 Pai^re 178, 199,

(i-c. ; Jackson v. /Smi^A, 13 Jo/m.s. 406; Wright v. ^Sac/^er, 20

N. Y. 329 ; Clapp v. Bromaghem, 9 Co?y. 530 ; Higbee v.

i2?"cg, 5 Jiass. 344, 352; 5/^efow v. Jo7ies, 10 PicA-.. 162;

Parker v. Proprietors, 3 il/efc. 101 ; Marcy v. Marcy, 6 Jfefc.

371 ; Killredge v. iocfe, 17 Pic^. 247 ; Cfor^ v. Vaughan, 3

Cbnn. 191; ilZof/f/es v. iJc/d^/, 38 Vt. 327 ; Forest v. Jackson,

56 iV. if. 357; Thomas v. Pickering, 13 ife. 337; Oit/^er v.

Motzer, 13 ^Ser^. (i* P. 358; iat« v. Patterson, 1 TFa^ <i*

^'e/'^r. 191 ; Dikeman v. Parrish, 6 Penna. St. 225; Weisinger

V. Murphy, 2 Head. 679; Alexander v. Kennedy, 19 Tea;.

496 ; jHb)-we v. Howell, 46 (?«. 9 ; Cam v. Furlow, 47 Ga.

674 ; (Tt7^ V. Fauntleroy, 8 P. J/on. 186 ; ion^r v. /Stopp, 49

ifo. 508 ; iVefeo7i V. P«v/s, 35 Jnc/. 483 ; Doe v. Ta^/for, 5

B. & Ad. bib ; Davenport v. T(/?'rf?, 1 Blackst. P. 675 ; 06e)-^

V. Bordone, Spenc. 394, 400.

There is no adverse authority in the United States, except-

ing 32 Cal. 481, that I have found, and in that case the bare-

ness of the ruling, and the apparent ignorance of the adverse

authorities, are equally remarkable.

There are a few cases which hold that if a tenant in com-

mon conveys his interest in the land, and not specifically the fee

of the whole land, the presumption is that the grantee takes

aud enters as tenant in common, because the grantor neither

asserts a right to, nor assumes to convey, the whole in sever-

alty
; but these are indirect supporters of the cases cited above.

Boberts v. Morgan, 30 Vt. 324 ; Edwards v. Bishop, 4 N. Y.

64 ; Lefavour v. Homan, 3 Allen 356 ; Purcell v. Wilson, 4

Gratt. 21.

Even these cases seem to be evasions of the great statute of

repose. If the grantee entered bona fide under such color of

title, claiming title to the whole, and holding the whole for

more than twenty years, without actual knowledge or notice

of counter claim, why is he not within the statute?
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IV. As defendant never consciously accepted a tenancy in

common with plaintiff, but, on the contrary, accepted a purely

several estate in the land, and as he never entered in common
interest with the plaintiff, but as sole tenant in fee, and under

conveyance and seizin from parties claiming to hold in fee, the

plaintiff cannot claim from him any of the peculiar duties

which a tenant in common owes to his co-tenant. The defend-

ant entered openly and notoriously as a stranger, put his deed

upon the ojicial record, and asserted and exerxised his owner-

ship in severalty for tioenty-six continuous years; these acts

constituted all the notice that the law required of him.

Hodges v. Eddy, 38 Vt. 327, 345; Forest v. Jackson, 56 N.

H. 357, 362 ; Washb. on Real Prop. *498.

At each new entry upon the lands, the plaintiff was bound

to take notice thereof within twenty years, and ascertain

whether the new comer entered in common with him, or

adversely to him. He could not assume that each new entry

was made in common, but is put to at least the diligence of

inquiring as to the character of the entry; otherwise, he might

lie quiet for an hundred years, and impose on a dozen mesne

grantees entering, claiming and holding in severalty, all the

duties and liabilities of tenants in common. No such doctrine

M'as ever advanced. The duty of actual notice has never been

imposed on any save him iclio entered as tenant in common, or

as tenant for years, and subsequently sets up a title in sever-

alty, or title paramount to that of his landholder, and claims

to hold under such new and adverse title. It is such new

and changed tenure which the law requires to be notified to

him who has been lulled to rest by the admissions of the

original entry and the holding thereunder. Lawson v. Cun-

ningham, 21 Ga. 459.

V. Even if chargeable with the duties of a tenant in com-

mon, it is submitted that the open and notorious acts of sole

dominion and exclusive ownership on the part of the defend-

ant are sufficient notice of his claim of title, and are acts of

ouster of the plaintiff; and having been continued more than
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twenty years, the defendant's sole title, by adverse possession,

is complete. Warfiekl v. Lindell, 30 3Io. 282 ; Lapeyre v.

Paul, 47 Mo. 590 ; Lodge v. Patterson, 3 Watts 77 ; Mehaffy

V. Dohbs, 9 T'Fa^fe- 363 ; Law v. Patterson, 1 TFa«s (fc &r^.

191; ^oZfon V. Hamilton, 2 Trrt«.s ct- Serg. 294; /%ser v.

Quarts, 30 Penna. St. 509; Valentine v. Northrop, 12 TFenc?.

495; Carpenter v. Thayer, 15 Fi!. 556; Lefavour v. Homan,

3 ^/^ 355 ; Thomas v. Garvan, 4 Dev. 223 ; C^owcZ v. TFe66,

4 Dey. 290; Hubbard v. TFooc?, 1 .Sneerf 279; Jzarci v.

Bodine, 3 iS^toc^^. 403; ^^exa^icZer v. Kennedy, 19 Terc. 492;

i)oe V. Prosser, Cowp. 217 • Peaceable v. Read, 1 ^a«^ 568;

Brachett v. Norcross, 1 Greenl. 89.

The opinion of the court was delivered by

Depue, J. At the trial, sixteen requests co charge were

submitted by the plaintiff in error. Exceptions were taken

to the refusal to charge in compliance with such requests, and

three exceptions Avere taken specially to the charge as deliv-

ered. It will not be necessary to examine the exceptions in

detail. They can be disposed of by considering a few propo-

sitions, which will embrace all the questions ])ut on the record

by the bill of exceptions.

The parties were in fact tenants in common. The defend-

ant entered under deeds of conveyance for the entire estate in

fee, containing full covenants of warranty. He purchased

the entire estate of his grantors in good faith and for a full

consideration, and his deeds were promptly put on record.

The judge instructed the jury that in the absence of evidence

of bad faith or fraud, the defendant must be considered as a

stranger to the plaintiff's title, and that the strict rule with

regard to adverse possession, which governs between tenants

in common, did not apply in this case.

Possession of the joint estate by one tenant in common is

presumed to be the possession of all. But, nevertheless, one

tenant in common may acquire title to the joint estate in

entirety by adverse possession. In the acquisition of title by ad-

verse possession the distinction between strangers and tenants in



538 COURT OF ERRORS AND APPEALS.

Foulke V. Bond.

common relates to the character of the evidence necessary to

prove that the possession was adverse. The relations between

the joint owners are presumed to be amicable rather than hos-

tile, and the acts of one affecting the common property are

presumed to be done for the common benefit. Freeman on

Co-tenancy, § 166. This presumption is liable to be overcome

by the circumstances of the particular case. It is a rule of

evidence merely, which enters into the question whether the

possession is in fact adverse, and not a rule of law which for-

bids the application of the statute of limitations to persons

who occupy to each other the relation of tenants in common.

It is with respect to those two essential qualities of the

possession, on which title by lapse of time is founded—hos-

tility in fact to the title of the true owner and notoriety of the

adverse claim—that the fact of a co-tenency between the

parties becomes an important element. If the parties are

strangers in title, possession and the exercise of rights of own-

ship are in themselves, in the absence of explanatory evidence,

])roof of an ouster of the true owner; whereas, in cases of

privity of title such as subsists between tenants in common,

the acts of possession of one tenant Avill, in the absence of satis-

factory evidence to the contrary, be referred to the community

of title, and there must be clearer and more decisive evidence

of an ouster by one tenant in common of his associate than is

necessary to prove that a person having no right to possession

had ousted an owner in severalty. Doe v. Tayhr, 5 B. &
Ad. 575 ; Prescott v. Nevers, 4 Mason 330 ; Freeman on

Co-tenancy, § 221. An ouster by a tenant in common does

not differ in its nature from any other ouster, in any respect,

except in the degree of evidence required ; in other cases the

assumption of ownership is more clearly adverse ; in case of a

tenant in common such assumption of ownership, and the

acts which indicate it, may be consistent with an acknowledg-

ment of the rights of the co-tenant, and therefore acts which

are decisive in the one case are equivocal and insufficient in

the other. Newell v. Woodruff, 30 Conn. 492.

The difference in the rules of law applicable to title by ad-



NOVEMBER TERM, 1879. 539

Foulke V. Bond.

verse possession as between strangers and as between those

who are in privity of title, such as subsists between a tenant

and his landlord and between the co-tenants of a joint estate,

is founded on the distinction between an entry which is hostile

in its inception and one which becomes so by subsequent acts.

In this respect the fact that the defendant entered into posses-

sion under a conveyance of the whole estate, distinguishes the

present case from an ordinary case between tenants in com-

mon. The presumption that the entry of one co-tenant is for

the benefit uf all, applies to a third person who acquires an

undivided interest under a conveyance to that effect from one

of the original co-tenants. He has title to an undivided

interest and his entry is presumed to have been in accordance

with his title. But where the grantee has obtained a convey-

ance of the whole estate by one of tiie co-tenants, entry made

under such a title is a disseizin of the other co-tenants. Where
one of two coparceners enters and makes a feoffment in fee of

the whole manor, this feoffment is not only of the moiety

whereof she might lawfully make a feoffment, but also of the

other moiety by disseizin. Townsend v. Pastor, 4 Leon. 52.

When one coparcener entereth into the whole and maketh a

feoffment of the whole, this divesteth the freehold in law out

of the other coparcener. Co. Litt. 374, a. A feoffment by

one of several coparceners who is alone in possession, made to

a stranger for the whole premises, will oust the other copar-

ceners. Doe v. Taylor, b B.& Ad. 575. In Gerry v. Holford,

Oro. Eliz. 615, the special verdict found that there were two

copartners of a house ; the one entered generally and made a

lease for life by the name of " all that his house, &c.," and

the question was whether all or a moiety only of the house

passed. Popham and Fenner, Justices, (Gawdy, Justice,

Gontra,) held that the entire house passed, " for when he said,

' all that my house, &c.,' he intended the whole house ; and by
his livery made, he gained the entire, and gave the entire;

although by his general entry, it is not intended that he entered

into more than to what he had a right."

The common law gave to a feoffment or demise with livery
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of seizin of the whole estate by one co-tenant the effect of a

disseizin of the other co-tenants, because of' the notoriety of

the act of investiture by livery of seizin. Immediately upon

tiie feoffment, the estate became the property of the feoffee as

between him and the feoffor and every other person except

the rightful owner, and a long and uninterrupted possession of

a certain duration made the title good even against the rightful

owner, and to prevent this he must have restored his own

seizin. Co. Litt 330, b,n. 1. Upon principle the same effect

must be given to a conveyance by deed of bargain and sale

under our statute where the deed has been placed on record

under our recording acts. By the seventh section of the act

of March 17th, 1714, {Rev., p. 165,) the grantee under a con-

veyance by deed of bargain and sale is deemed, taken and

esteemed to be in as full and ample possession to all intents,

construction and purposes as if he was possessed thereof by

solemn livery of seizin and possession ; and the policy of the

recording acts substitutes the constructive notice arising from

the publicity of tlie record in the place of the notoriety of

investiture by livery of seizin at common law.

Entry by a grantee holding under a deed of conveyance for

the entire estate, made by one of the co-tenants and duly ])laced

on record, has all the constituent elements of a disseizin at

common law. The conveyance by one tenant of the estate in

entirety is decisive of his purpose to appropriate the entire

estate to his own use, especially if his deed contain full cove-

nants of seizin and warranty. The entry of the grantee

under such a conveyance is equally evincive of his intention

to claim the whole to the exclusion of the other co tenants,

and if the deed be duly recorded the transaction acquires that

notoriety which is equivalent to the notoriety of livery of

seizin. The disseizin thereupon becomes complete, and if

possession be held continuously thereafter for the period of

twenty years by open and notorious acts of ownership, without

any interference on the part of the other co-tenants, title to the

whole estate may be acquired by adverse possession. Prescott

V. Nevers, 4 Mason 326; Bigelow v. Jones, 10 Pick. 161
;
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Kitteragev. Lock and Canal Co., 17 Pick. 246; Parker v.

Proprietors, 3 Mete. 91 ; Ifarcij v. Marcij, 6 3Ietc. 360 ;
Jack-

son V. Bri7ik, 5 Cow. 483; Clapi) v. Bromagham, 9 Cow. 531

;

Bradstreet v. Huntingdon, 5 Peters 402 ; i^yeeman oh Co-

ienanc^, §§ 224, 225. It is upon this principle that entry hy

one tenant in common on the part assigned to him in severalty

by a partition which is invalid, and possession of that part

under such a claim of title for twenty years, perfects his title

thereto as against his co-tenants. Clymer's Lessee v. Dawklns,

3 How. 674 ; Den v. ICelty, 1 Harr. 517.

The plaintiff in error contends that the defendant having

entered with notice of the actual state of the title, is disquali-

fied from setting up that his entry was adverse to the other

co-tenants.

The general doctrine of the law is that fraud in obtaining

or continuing possession or knowledge that the party's claim

of ownership is unfounded and wrongful, will not deprive

him of his title by adverse possession, or relieve the true

owner of the consequences of the bar of the statute of limita-

tions, if the possession of the intruder has in fact been adverse

and has been asserted by such open and notorious acts of own-

ership as are essential in the acquisition of title by adverse

possession. Humbert v. Trinity Church, 24 Wend. 587. The

common law generally regards disseizin as an act of force,

and always as a tortious act. Bradstreet v. Huntington, 5

Peters 402. Disseizin " ever implyeth a wrong." Co. L'dt.

153, b. Possession obtained by a misrepresentation of fhe

nature of the estate under which entry is made being a mani-

fest act of injustice and falsehood, is looked upon as an acqui-

sition of the same nature as a possession gained by open and

avowed violence, and so is a disseizin. 3 Bac. Abr. 151. The

statute of limitations establishes a peremptory and inflexible

rule of law which terminates the rights of the legal owner

and protects the disseisor in his possession, not out of regard

to the merits of the latter's title, but for the reason that the

real owner has acquiesced in a possession which was adverse

for such a length of time that the statute has deprived him of
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all remedy for the enforcement of his legal title. Posses-

sion clandestinely taken and held for the purpose of fraudu-

lently concealing from the real owner, knowledge of the acts

of ownership over his property in virtue of which title is

endeavored to be obtained, will defeat the eiFort to acquire

title by such means not on any general doctrine of fraud, but

for the reason that possession under such circumstances would

be devoid of that notoriety of the possession, and of the

adverse claim which is necessary to perfect title by adverse

possession. The statute makes lapse of time a positive and

legal bar in all cases within its provisions. Thorpe v. Corwin,

Spenc. 319, This is the doctrine of the law in all cases where

the adverse possession commences with an actual disseizin.

But a disseizin may be effected by an entry under a deed or

a feoffment, which is void in tlie sense that no title is actually

conveyed thereby, and where a party claims a disseizin by

virtue of an entry under such a muniment of title, he is

claiming the advantage of color of title. In such a case the

rule above mentioned is not applied in all its strictness. A
party cannot have the advantage of an entry under color of

title unless his deed, which gives the colorable title, was

obtained bona fide. If obtained by fraud or with knowledge

that the grantor had no title to convey, the deed will avail the

grantee nothing. Deit v. Hunt, Spenc. 487. But a grantee

will not be deprived of the legal advantages of an entry

under color of title, unless it be for actual fraud on his part.

He will not be prejudiced even though the grantor be justly

chargeable with fraud in making the conveyance, unless he

personally participated in the fraud. If his deed purports

on its face to convey good title and he has accepted it in good

faith, he is entitled to the benefits to be derived from an entry

under color of title. Gregg v. Sayre, 8 Petet^s 244. The

proof was full and complete that the defendant purchased and

entered into possession on. the supposition that he acquired the

entire estate by his purchase. There was no ground even for

a suspicion of fraud on his part.

It is contended, on the part of the plaintiff, that the de-
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fendant had constructive notice of the imperfection in his

title, on the principle that a party is legally chargeable with

knowledge of the contents of the deeds in his chain of title,

and therefore was not a purchaser bona fide. But the doc-

trine of constructive notice does not apply in such a case.

There must be proof of actual fraud. Mere neglect to inquire

into the state of the title is not sufficient evidence of fraud;

nor does the rule that what is sufficient to put a i)arty on inquiry

operates as notice, apply in such a case ; there must be clear

and satisfactory proof of knowledge that the title supposed to

be acquired was invalid, accompanied by proof of an intent to

defraud the real owner. Clapp v. Bromagham, 9 Cow. 531.

If the law were otherwise, under the system of recording

adopted in this country, a disseizin of one tenant in common

by a conveyance of the entire estate by his co-tenant, would

be quite impossible. The question of fraud was properly left

to the jury, and properly found by them.on sufficient evidence.

The judge refused the plaintiff's request to charge that the

lands being unenclosed wild lands, the defendant could not

acquire title by adverse possession to any part of the locus in

quo, except only such portion as he had actually held enclosed

for twenty years. This refusal gave rise to one of the excep-

tions on the record, as did also his instruction that " the rule

of law is that when a man enters into possession of land under

a deed, and exercises acts of ownership in different places over

the tract, his possession will be presumed to be co-extensive

with the boundaries of his deed, and his adverse title, if

proved, will run according to those boundaries."

There is, undoubtedly, a distinction between the possession

of a mere intruder without pretence of title, and possession by

a person who has entered under a colorable, and, of course,

defective title. We have seen that entry under color of title

confers an advantage in that it operates, under some circum-

stances, as a disseizin, and determines the quo animo with

which the entry was made. Having color of title is also

advantageous to the disseisor in giving character to his pos-

session after entry made. The effect of color of title in its
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relations to the possessiou of the disseisor, is a question of great

importance where the dispute concerns the title to extensive

tracts of wild aud uncultivated lands.

It may be regarded as settled in this state by long usage,

sanctioned by a uniform course of practice and supported by

judicial decision, that mere entry on waste and uncultivated

and unenclosed lands under a survey, or a conveyance or

other claim of title, and occasional acts of trespass extending

over the period of twenty years, though coupled with the pay-

ment of taxes, are not such acts of possession as will deprive

the true owner of his title. Such acts are evidence of an

adverse claim of title, but they do not amount to that actual,

continued and uninterrupted possession which is essential to

title by adverse possession, for the reason that they do not

amount to such twenty years' notice of an adverse possession

as is intended by the statute. 4 Griff. Ann. Reg. 1269; Cor-

nelius V. Giberson, 1 Dutcher 1. In Den v. Hunt, Speno. 487,

it was held that actual occupancy by residence, cultivation or

enclosure of the whole tract is not required, where the party

is in possession under color of title ; and that possession of

part of the tract included within the boundaries of the paper

title by enclosure or cultivation, and the exercise of acts of

ownership over the residue, such as was usual with owners of

lands of that particular description, or as amounted to actual

possession, and such as fairly indicated an intention to assert

the ownership and possession of the whole, was sufficient evi-

dence of an adverse possession, co-extensive with the bounda-

ries contained in the title deeds to support a verdict to that

effect. That case was before the court on a verdict, and was

considered upon the weight and effect of the evidence ; and the

proof, as was remarked by Green, Chief Justice, in Cornelius v.

Giberson, was of an actual occupancy during the whole period

of part of the tract, and the possession was visible and accom-

panied by notorious acts. of ownership over the entire tract,

and was actual aud uninterrupted. The case was one in which

die acts of ownership over the whole tract were of such a

character as to amount to actual possession.
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The principles on which the doctrine of title by adverse

possession rests, are well settled. The possession must be

actual and exclusive—adverse and hostile—visible or notori-

ous—continued and uninterrupted. Notoriety of the adverse

claim under which possession is held, is a necessary constitu-

ent of title by adverse possession, and therefore the occupa-

tion or possession must be of that nature that the real owner is

presumed to have known that there was a possession adverse

to his title, under which it was intended to make title against

him. Cornelius v. Gibersoii, 1 Dutcher 1 ; Cobb v. Davefiport,

3 Vroom 369-386 ; Proprietors v. Springer, 4 Mass. 416. A
party relying on title derived from such a source must prove

possession in himself or in those under whom he claims, of such

a character as is calculated to inform the true owner of the

nature and purpose of the possession to which the lands are

subjected. The question whether possession has been held

adversely continuously for the period of twenty years, with

the requisite notoriety, is one of fact for the jury. Ordinarily,

it is said that as a matter of evidence, possession, which is

open and visible, is required. But, nevertheless, actual occu-

pancy by residence, cultivation or enclosure, or the erection of

permanent improvements, is not necessarily required. Acts

of ownership done upon the land which are of such a nature

as to manifest a notorious claim of property and are continued

for the period of twenty years, without interruption or inter-

ference by the true owner, may, under the circumstances and

in the situation of the property, be sufficient evidence of an

ouster and of an adverse possession to support a claim of title

by adverse possession, without any residence, cultivation or

enclosure. Ewing v. Burnet, 11 Peters 41. When the nature

and essential qualities of an adverse possession, which shall

give title, are explained, the question becomes one of fact,

whether, under the circumstances of the particular case, the

party relying on title derived from such a source, has satisfac-

torily shown that his possession has been such as to meet the

requirements of the law.

The principles on which title by adverse possession rests,

Vol. XII. 2 m
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apply iu all cases in which title acquired by such means is

relied on. As a legal proposition, it is impossible to make any

discriminations founded on the situation, extent or quality of

the lands in dispute. Shall the legal rule be admitted with

respect to woodlands, which are susceptible of outward mani-

festations of ownership by acts of cutting, and be rejected in

cases of marsh lands and sandy wastes, incapable of profitable

use until some improvement be made, over which the disseisor

has exercised dominion by acts which unequivocally mani-

fested his claim of title ? Shall it apply only to lands in one

compact body, or extend to detached parcels lying in close

proximity. If so, what degree of separation shall determine

—shall it be measured by feet, yards, miles, or fractions of a

mile? If* the extent of acreage is adopted as the standard

of measurement, what quantity of acreage shall decide; shall

it be ten, twenty, fifty, or one hundred, or some multiple of

those numbers—if so, what multiple? So also with regard to

the character of the possession which shall be adverse. Shall

occupation by residence, cultivation or enclosure of a part be

required ? If so, what proportion shall the part cultivated or

enclosed bear to the whole tract ? Suppose a tract of wood-

land, profitable only for coaling purposes, openly cut over

year after year, or an unenclosed space, adapted for docks and

wharves, habitually used for such purposes, could any rational

doubt be entertained of the nature of the possession or the

character of the acts of ownership exercised over the premises

by the disseisor ? Would any one venture the suggestion that

such a possession was not a possession such as would be re-

garded as an adverse possession within the meaning of the

law, without residence, or cultivation, or enclosure of an adja-

cent parcel of the same tract? Occasional acts of trespass,

extending over the period of twenty years, will not give title

;

but who shall define witli what frequency they shall be

repeated to amount to that continuity of possession which is

an essential ingredient of title by adverse possession? The

varied circumstances under which the question may be pre-

sented in its relations to extensive tracts of wild and unculti-
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vated lands, make the adoption of any legal formula imprac-

ticable beyond the enunciation of the rule that possession, to

•give title, must be hostile to the title of the real owner, and

actual, exclusive, continued and uninterrupted for the full

period of twenty years, with such notoriety in the adverse

enjoyment as that the true owner is presumed to know that

title by that means is being acquired against him. Whether
in any case title has been acquired by length of possession,

and to what extent, and within what limits, must be deter-

mined by the actual facts.

The fact that the disseisor is in under color of title will not

dispense with the necessity of possession which is actual, ex-

clusive and notorious as the foundation of his title by adverse

possession. Entry under color of title is evidence of the

nature of the entry, and if the deed which gives the colorable

title contains a description by metes and bounds, it is evidence

of the extent of the claim of title, in virtue of which the entry

is made. Color of title will also serve to give character to the

possession of the disseisor. But whether there has been a sub-

stantial holding co-extensive with the boundaries in the deed,

with sufficient notoriety to make title under it corresponding

with tlie description, must be decided as a question of fact,

from the nature and condition of the property, and the acts

of ownership exercised over it, having regard to their frequency

as well as to their character as open and notorious manifesta-

tions of the claim of title. Possession as a presumption of

law, is intended only in favor of the true owner. Every pre-

sumption is in favor of possession in subordination to his title.

Color of title and actual occupation by residence, cultivation

or enclosure of part of tlie tract, or by other conspicuous acts

of ownership by the disseisor, may serve to give character to

his acts of possession over the residue, but will not relieve him
from the obligation of satisfying a jury that his possession has

been of such a character as, under the circumstances, may rea-

sonably be exi)ected to have informed the true owner of the

nature of the possession and the extent of the title proposed

to be acquired under it. "I do not think," says Whitehead,



548 COURT OF ERRORS AND APPEALS.

Foulke V. Bond.

Justice, in Den v. Hunt, " that a person claiming a right to

land by virtue of his adverse possession under color of title,

should be restricted to so much only as he, or those under

whom he claims, have had in actual occupancy by substantial

enclosures or under cultivation, provided he has, for the re-

quisite period of time, exercised such acts of ownership over

tiie other [)arts of the land as are calculated to assert to the

world a claim of right or as will amount to actual possession."

In a recent case before the House of Lords, the plaintiffs

claimed title to the foreshore lying between the high and low

water mark of the Clyde, a tidal, navigable river, in front of

their uplands. The foreshore contained seven hundred and

fifty acres, and extended about five miles along one side of

the civer and about two miles along the other, and was

entirely unenclosed. The titles for the baronies contained no

express grant of the foreshore, and did not specify the boun^

daries either of the baronies or of the component parts thereof.

The plaintiffs founded their claim of title on the ground that,

coupled with their title, they had exercised, from time imme-

morial, acts of possession over the foreshore. The acts of pos-

session relied on were the pasturing of cattle on the sea greens,

the regular cutting of reeds and sea weeds, taking sand and

stones for building purposes, and generally using and permit-

ting to be used, the lands in controversy for all the purposes

for which land of that description could be used. It was held

that such acts of possession for the prescriptive period, gave a

right of property in the foreshore. In delivering his judg-

ment. Lord Blackburn uses this language with respect to the

effect of acts of possession as evidence of an adverse holding,

where the controversy involves the title to an unenclosed tract

of considerable dimensions: "Every act shown to have been

done on any part of that tract by the barons or their agents,

which was not lawful unless the barons were owners of the

spot on which it was done, is evidence that they were in pos-

session as owners of that spot on which it was done ; no one

such act is conclusive, and the weight of each act as evidence

depends on the circumstances; one very important circura-
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stance as to the weight being, whether the act was such and

so done that those who were interested in disputing the owner-

ship would be aware of it ; and all that tends to prove pos-

session as owners of parts of the tract tends to prove ownership

of the whole tract; provided there is such a common charac-

ter of locality as would raise a reasonable inference that if the

barons possessed one part as owners they possessed the whole,

the weight depending on tlie nature of the tract, what kind of

possession could be had of it, and what the kind of possession

proved was." Lord Advocate v. Lord Blantyre, 4 Ajpp. Gas.

770, 791. In an earlier case. Baron Parke, speaking also of

the probative force of acts of possession as evidence of an

adverse holding of an unenclosed tract of land, uses this lan-

guage: "Ownership may be proved by proof of possession,

and that can be shown only by acts of enjoyment of the land

itself; but it is impossible, in the nature of things, to confine

the evidence to the very ])recise spot on which the alleged

ti'espass may have been committed ; evidence may be given of

acts done on other parts, provided there is such a common
character of locality between those parts and the spot in ques-

tion as would raise a reasonable inference in the minds of the

jury, that the place in dispute belonged to the plaintiff if the

other parts did ; in ordinary cases to prove his title to a close,

the claimant may give in evidence acts of ownership in any

part of the same enclosure ; for the ownership of one part

causes a reasonable inference that the other belongs to the

same person ; though it by no means follows as a necessary

consequence, for different persons may have balks of land in

the same enclosure ; but this is a fact to be submitted to the

jury : so I apprehend the same rule is applicable to a wood

which is not enclosed by any fence; if you prove the cutting

of timber in one part, I take that to be evidence to go to the

jury to prove a right in the whole wood, although there be

no fence or distinct boundary surrounding the whole." Jones

V. Williams, 2 3L ^ W. 331. Of like import is the language

used by Lord Denman in Doe v. Kemp, 2 Bing. N. Cas. 102
;

and by Bayley. Justice, in Tyriohitt v. Wynne, 2 B. & Aid.
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554. Stanley v. White, 14 East 332, is an analogous case. !»
eacli of these cases the land in question was unenclosed and

uncultivated, and in Tyrwhitt v. Wynne, the tract in dispute

consisted of one thousand acres of unenclosed mountain land.

In each of these cases acts of ownership in places upon the

tract, were considered as competent evidence of possession of

the whole, where there was a unity of character in the location..

If competent evidence of possession, such acts of possession

must necessarily be sufficient to maintain title by adverse pos-

session without occupation by residence, cultivation or enclo-

sure, provided they be continued for the full period of twenty

years, with such notoriety as that the true owner may reason-

ably be expected to have had notice of the nature and extent

of the title being acquired thereunder.

The judge properly denied the request to charge that the^

defendant's title by adverse possession must be limited to such

parts of the premises as he had actually held enclosed for the-

prescriptive period. The observation of the judge with respect

to the legal proposition that upon an entry under a deed, and

the exercise of acts of ownership in different places over the

tract, possession will be presumed co-extensive with the

boundaries of the deed, was erroneous as applied to title by

adverse [)ossession. The rule of law that possession by one

having paper title Avill be presumed to be co-extensive with

the boundaries of the title deeds, applies only to the owner

of the legal title. There is no such presumption in favor of

the disseisor, though he has a color of title. So far as con-

cerns him, possession and its nature and extent are questions

of fact, in the determination of which entry and possession

under a colorable title has only the office and effect above

indicated. Den v. Hunt, supra. But when taken in connec-

tion with other parts of the charge, and as applied to the

undisputed facts and the real subject matter in controversy

between the parties, the error is not one for reversal.

The defendant purchased in 1851. When the purchase

was made there was upon the Jones parcel a boarding-house-

capable of accommodating one hundred guests, and on th&
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Pharo lot a dwelling-house. The whole tract is iu one con-

nected body. It consists of beach lands, sedge meadows and

ridges of sand, with mtervals of meadow and pasture land,

and patches of land capable of cultivation, and ocean front,

over which the tide flows. The defendant entered immedi-

ately after his purchase. He enlarged the boarding-hous?,

more than doubling its capacity, made an addition to the

dwelliug-house, built docks, erected and removed buildings,

enclosed gardens, constructed roads and bridges, pastured and

cut hay on the meadows, enclosed and cultivated parcels of

the lands which were arable, and paid taxes on the whole

tract. The evidence fully justifies the remark of the judge

that the defendant exercised all the customary acts of owner-

ship over the property, and his possession was uninterrupted

after he took possession in 1851. During all that time he

claimed to be sole and exclusive owner. He never recognized

in any way the ownership of the plaintiif or his grantors, and

they made no claim upon him for any part of the premises

until this suit was brought.

The defendant, as the owner of a legal title to an undivided

interest, was presumptively in possession of this whole tract,

and the only issue capable of contention was whether his pos-

session was in exclusion or in subordination to the title of his

co-tenant, and that question ^vas correctly left to the jury.

There is no error apparent on the record, and the judgment

should be affirmed.

For affirmance—The Chancellor, Chief Justice, Dal-
RiMPLE, Depub, Dixon, Knapp, Reed, Woodhull, Dodd,

Green, Lilly, Wales—12.

For reversal—None.
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DAVID C. HALSTED v. STATE OF NEW JERSEY.

1. When an act, in general terms, is made indictable, a criminal intent

need not be shown, unless, from the language or effects of the laws, a

purpose to require the existence of such intent can be discovered.

2. The question appertains to the department of statutory construction,

and to introduce into the act the requisite of a guilty mind, it must

appear that such was the intent of the law maker.

3. In this case the duty prescribed being a simple one and easily per-

formed, hdd that there was no ground on which the court could import

into the act a requirement that to constitute guilt an intentional viola-

tion of the law must be shown.

On error to the Supreme Court. For opinion of Supreme

Court, see 10 Vroom 402.

The defendant was the director of the board of freeholders

of the county of Hudson, and was indicted for a violation of

the act entitled " A supplement to an act entitled ' An act for

the punishment of crimes,'" approved March 27th, 1874,

which is as follows, viz.

:

The act under which the indictment is sought to be sus-

tained is found in the laws of 1876, page 16, as follows:

" 1. Be it enacted by iJie Senate and General Assembly

of the State of New Jersey, That if any board of chosen free-

holders, or any township committee, or any board of alder-

men or common couucilmen, or any board of education, or

any board of commissioners of any county, township, city,

town or borough in this state, or any committee or member of

any such board or commission, shall disburse, order, or vote for

the disbursement of public moneys, in excess of the appropria-

tion resjjectively to any such board or committee, or shall

incur obligations in excess of the appropriation and limit of

expenditure provided by law for the purposes respectively of

any such board or committee, the members thereof, and each

member thereof, thus disbursing, ordering or voting for the

disbursement and expenditure of public moneys, or thus incur-

ring obligations in excess of the amount appropriated and
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limit of expenditure as now or hereafter appropriated and

limited by law, shall be severally deemed guilty of malfeas-

ance in office, and on being thereof convicted shall be pun-

ished by fine not exceeding one thousand dollars or imprison-

ment at hard labor for any term not exceeding three years, or

both, at the discretion of the court."

The facts alleged in the indictment were, that at a meeting

of the board of freeholders, December 14th, 1876, a resolu-

tion was adopted for purchasing certain land for a court-house

site for the sum of $225,720, to be paid for in bonds of the

county, " payable out of the amount appropriated and limited

for the next fiscal year "—that is, for the fiscal year to com-

mence December 1st, 1877, "said bonds to run one year from

date," &c. ; that the defendant presided at this meeting and

subsequently approved the resolution, and, together with the

county collector, signed the bonds in accordance with the said

resolution ; that the next fiscal year after December 14th,

1876, would commence December 1st, 1877, and that no

appropriation or limit of expenditure had been fixed for this

latter year. It also appeared that for the fiscal year com-

mencing on December 1st, 1876, the tax fixed by resolution

was the sum of $600,000.

For the plaintiff in error, H. C. Pitney (with whom was J.

B. Bedle)

I make three poin^ts

:

I. The indictment does not set out any indictable offence

against the defendant.

II. None was proven against him at the trial.

III. The defence offered was a good one, and should have

been received and submitted to the jury.

I. The indictment does not set out any indictable offence

against the defendant.

A. The first count states the case as it was in substance

proven on the traverse.
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It may be summarized as follows

:

First. The organization of the board of freeholders with

defendant as director at large.

Second. A meeting of the board, December 14th, 1876, at

which resolutions were adopted for purchasing Crampton's

land for a court-house site, at a fixed sum for every two thou-

sand five hundred square feet, to be paid for by a bond or

bonds of the county "payable out of the amount appropria-

ted and limited for the next fiscal year," that is, for the fiscal

year commencing December 1st, 1877, "said bonds to run

one year from date," &c.

Third. That defendant presided at said meeting.

Fourth. That certain of the freeholders—naming them

—

voted for, and certain against, said resolutions—defendant's

name not being included.

Fifth. That defendant approved said resolutions, December

16th, 1876.

Sixth. Conveyance by Crampton to the county of the land

in question, December, 22d, 1876.

Seventh. Delivery by Mr. Kingsland, the county collector,

to Crampton, December 22d, 1876, of the three bonds,

amounting in the aggregate to $225,720, sealed with the seal

of the county, and signed by defendant as director at large,

and E. W. Kingsland, county collector, payable December,

18th, 1877, with interest, and reciting their execution and

issuance in pursuance of said resolutions.

Eighth. That the " next fiscal year," after December 14th,

1876, would commence December 1st, 1877.

Ninth. That no appropriation or limit of expenditure what-

ever had as yet been fixed for the fiscal year beginning De-

cember 1st, 1877.

" And so the grand inquest aforesaid," &c., " do say," " that

the said board of chosen freeholders, on the said fourteenth

day of December, &c., did, thereby then and there incur obli-

gations of the said board, &c., in excess of the appropriation

and limit of expenditure, &c., for the fiscal year," &c., begin-

ning December 1st, 1877, and that the defendant "so being
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director at large, a member of the board," &c., on, &c, at &c
,

" did vote for the incurring of obligations, and did incur obliga-

tion of the said board of chosen freeholders," &c, "and did

approve the resolutions aforesaid by which the said obligations

were incurred in excess," &c., of the amount appropriated for

the fiscal year beginning December 1st, 1877.

The act under which the indictment is sought to be sus-

tained is found in the laws of 1876, page 16.

The acts forbidden by this statute are of two classes

:

First, disbursing, ordering or voting for the disbursement of

public moneys in excess of appropriations.

Second, incurring obligations in excess of appropriations.

The gravamen of the first count is the incurring obligations

in excess of the appropriation for the next fiscal year, which

had not yet been fixed, or, in other words, incurring an obli-

gation in advance of the appropriation from which, by its

terms, it is to be paid.

The count, as above shown, distinctly charges that the

bonds were to be paid out of the fiscal year December 1st,

1877, to December 1st, 1878, and that no appropriation or

limit of expenditure had as yet been made or fixed for that

year.

Then how can the " obligation incurred" be said to be "m

excess
" of the appropriation and limit, when the amount of

that appropriation is not yet determined, and no "/mtY" has

as yet been fixed, and none is ''provided bylawf
There is no " limit of expenditure provided by law " for a

board of chosen freeholders, except its own collective wisdom

and discretion.

The power and duty of the board to make the purchase

and to raise money by taxation to pay for it, is undoubted.

Bev.,p. 128, §4.
.

No corrupt motive or intent is charged. The case made is,

that the board set about doing a lawful thing with an hon-

est and proper motive, but adopted unlawful but not dishon-

est means for accomplishing it.

The well-known practice of the boards of chosen free-
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holders of the several counties is to make one tax levy for

county purposes each year, and it is their plain duty so to do,

else what would become of our poor and our criminals, and

our disputes about civil rights? How would our property

and persons be protected ?

An annual tax levy is a thing as much to be counted upon,

as sure to come each year, as are the seasons.

Tiie tax levy for any particular future year is, then, a mat-

ter to be spoken of and dealt with as having a potential exist-

ence.

The act of 1876 contemplates an actual existing limit, al-

ready fixed. The obligation is forbidden to be in excess of

" the appropriation "—" the limit."

The word " excess " here implies a comparison of two sub-

jects which have a present existence, and are capable of being

presently compared.

The context of the statute prevents any escape from this.

The legislature, by this statute, did not annex a penalty to

incurring obligations in advance of an appropriation, that is,

to be paid out of an appropriation yet to be made. It does

not forbid anticipating or mortgaging future appropriations or

tax levies.

It might have done so. Perhaps it would have been wise

if it had done so. It is enough for us now to say that it did

not do so.

This statute should be read in the light of the common
understanding of common men in the view of the ordinary

course of aifairs, giving to the words their common and popu-

lar signification.

The language is, " in excess of the appropriation and limit,"

and implies a comparison, and it is proper and necessary in

this connection to speak and think beforehand of the appro-

priation and limit for the fiscal year beginning December 1st,

1877, as a matter which will exist, and as capable of being

taken into consideration as a thing in posse, though not in

esse.

It follows, then, that an obligation incurred, and by its
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terms to be paid out of the tax levy of the then next fiscal

year, cannot be said to be in excess of that tax levy until the

amount of that tax levy is fixed. It may, or it may not,

prove to be in excess of it. The presumption is that the

board will do its duty in the matter, and provide by its levy

a fund sufficient to cover this and all other necessary expenses

of the county. The same presumption exists in favor of such

action, as that the board will provide funds to carry on the

courts, and the like.

But here again we are met by the suggestion that this view

would render the law futile, and enable any board of free-

holders to incur indebtedness to an unlimited extent, by incur-

ring obligations without making any tax levy to meet them.

The argument is thus stated

:

" The argument that it is no crime to incur an obligation

in advance of an appropriation—that it cannot be in excess

of an appropriation until an appropriation is made—is equally

untenable, and if well founded would render the law futile

;

in that case, the board could expend money without restraint,

and defy tiie law by refusing to make any appropriation

during their official existence, thus setting up their wilful

refusal to discharge that duty as a defence to a criminal prose-

cution.

"The law is that the appropriation must precede the ex-

penditure, and the allegation in the indictment that the

defendants have issued bonds to the amount of $225,000 in

excess, without a preceding appropriation to meet their pay-

ment, will, if proved, make them amenable to the criminal

statute."

With great deference, the question whether it is a crime to

incur an obligation in advance of an appropriation is the very

point in dispute. And it is no disrespect to suggest that it

would be well to prove it before assuming it.

No statute ever said so in terms, and I claim that it has

not said so by implication.

So with regard to the law being that " the appropriation

must precede the expenditure." No authority is pointed out
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for it, and if it be so the breach if it is nowhere declared to

be penal. No statute that I know of declares that if a board

of freeholders expend money before they have even levied a

tax to raise it, (if such a thing be conceivable,) the members

of the board shall be indictable for so doing, nor is there any

charge of that kind in the count now under consideration.

So with the last [)osition taken in the passage just quoted,

that if the board have issued bonds in excess, (of what, pray ?)

witiiout a preceding appropriation to meet their payment, it

makes them amenable to the criminal statute. This is the

very point in dispute, and asserting it is not proving it.

The difficulty is that the acts charged in the count under

consideration are nut covered by the statute of 1876, and

that statute caimot be strained or stretclied to cover them,

without a disregard of fundamental canons.

On this part of the case I cite Weston v. Syracuse, 17 N. Y.

110, and submit that many of the principles above contended

for are there recognized.

B. I come now to the second count, a summary of which is

as follows

:

First. The organization of the board of freeholders, with

defendant as director at large.

Second. A meeting of the board, June 27th, 1876, at which

a resolution was adopted fixing the tax to be raised for county

purposes for the fiscal year commencing December 1st, 1876,

at $600,000.

Third. Tiiat defendant presided at that meeting.

Fourth. That at that meeting there was a tie vote on said

resolution fixing the levy at $600,000, and that defendant cast

his vote in its favor.

Fifth. Tiiat on the 1st of July, 1876, defendant approved

the last-mentioned resolution.

Sixth. That the sum of $600,000 so fixed was intended for

ordinary county purposes, and was not intended to and did

not include the sum of $225,720, thereinafter mentioned, or

any sum to be expended for purchase of a court-house site,

and that no further appropriation or limit of expenditure was
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ever made by the board for the fiscal year commencing De-

cember 1st, 1876.

Seventh. Passage of act of 1875, and its provisions.

Eighth. Tiie adoption of the resolutions of purchase of the

Crampton property, as before set out, at a meeting held De-

cember 14th, 1876.

Ninth. That defendant presided at that meeting.

Tenth. States the names of those voting for and those voting

against the same, among wiiich defendant's name is not found.

Eleventh. That defendant approved the resolutions Decem-

ber 16th, 1876.

Twelfth. Sets out the conveyance by Crampton to the county

of the land, and the delivery to him of the bonds by Mr.

Kingsland, the county collector, at the time, and of the descrip-

tion before set out in the first count. Ante p. 553.

Thirteenth. " And so the grand inquest do say that the said

board of chosen freeholders," &c., " on the 14th December,

1876, at," &c., '^ did, thereby, then and there incur obligations

of the said board," &c., " in excess of the appropriation and

limit," &c., " for the fiscal year beginning December 1st,

1876," and tliat defendant so being director, &c , a member,

<fec., on December 14th, 1876, ''did unlawfully vote for incur-

ring obligations of said board," " did approve resolutions incur-

ring obligations of said board," and with the assistance of his

vote and approval the said board of chosen freeholders was

made to incur obligations of the said board, &c., in excess of

the appropriation, &c., for the fiscal year beginning December

1st, 1876.

The evident design of the pleader was to charge an obliga-

tion in excess of the appropriation for the current fiscal year,

and he was met in limine by two difficulties

—

First. The obli-

gation, by its terms, was payable out of a particular appro-

priation, viz., the appropriation for the next fiscal year, and

not that for the current fiscal year. The language of the

resolution is, "and that in payment f(jr said land there be

issued to said Crampton a bond or bonds of the county of

Hudson, payable out of the amount appropriated and limited
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for the expense of the next fiscal year, meaning thereby the

fiscal year commencing on the first day of December, in the

year eighteen hundred and seventy-seven," &c., and the bonds

which were issued in pursuance thereof recited this provision.

In the second place, the appropriation for the current fiscal

year appeared quite large enougii to meet this obligation, and

if it was the measure of the power of the board, that measure

did not apj^ear to be exceeded, and to get over this difficulty

the pleader could do no better than to insert the sixth para-

graph of the second count, to the eflPect that the $600,000 tax

levy was intended for the expenditure for the ordinary pur-

poses of the county, and was not intended to and did not

include the $225,720, or any sum to be expended for a court-

house site, &c.

What is there shown in the indictment, or what legal im-

pediment is shown, which would have prevented the board

from taking $225,000 out of the $600,000 tax levy to pay

for this land ?

In order to show an excess, it was necessary for the pleader,

after showing the $600,000 tax levy, to allege that it had

already been so far exhausted as to be reduced below $225,-

000 when the resolutions were passed. This he does not do,

and indeed could not truthfully do, for not only was the

indictment found before, in the ordinary course of events,

such a result could have been reached, but as I am well

assured, as a matter of fact, more than $225,000 of that

year's levy did remain unexpended, and was carried forward

into the next year.

In the court below it does not appear to have been con-

tended that there was any sufficient allegation of the exhaus-

tion of the current tax levy. The objection now under con-

sideration was disposed of on another ground, viz., that it

was not necessary for the indictment to show any such ex-

haustion of the current tax levy, and that the defendants

were estopped, so to speak, from setting up its sufficiency

to cover the obligation, because that obligation, by its terms,

was not payable out of it, but out of a future tax levy,
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and so it was possible aud legal for the board to spend the

whole of the §600,000 levy for other purposes.

Now the vice of this position is, that it violates the rule

that each count in an indictment must be consistent with itself,

and must stand or fall on its own allegations. It cannot blow

both hot and cold, and it cannot be helped by allegations con-

tained in another count.

The theory of the count is that the appropriation or tax

levy of the current fiscal year " furnishes the limit of expen-

diture provided by law for the purposes of the board " for that

year, and the charge is that the obligation was incurred in

excess of the appropriation for that year. Now if the June

(1876) tax levy did furnish the lawful limit of expenditure

aud obligation for that year, it was the clear duty of the board,

after having adopted the December resolutions, to deduct the

amount thereof from the $600,000, and limit their subsequent

expenditures accordingly. The board may not at the time

have intended to do so, and such may not have been their

plan, but men are not bound by their intentions and plans not

actually carried out and executed. The law recognizes the locus

penitentke, and there is no allegation in the indictment that the

whole of the $600,000 was otherwise actually disposed of, as,

indeed, there could not well be, since the bill was presented

by the grand jury in January, 1877.

But it is urged that the board might have spent the whole

$600,000 for other purposes, without incurring the penalties

of the criminal statute of 1876.

To which I answer, that I do not see how that can be so

on the only theory on which this count can stand. It seems

to me that as soon as the board made any ex})enditure, or

incurred any obligation in excess of $600,000 ($225,000—

$375,000,) they would have brought themselves within the

terms of the act. To hold the contrary is to hold the count

bad.

The case, then, as made by this second count, is this : The
fiscal year began December 1st, 1876, with a tax levy already

provided for its wants of $600,000. On December 14th,

Vol. XII. 2 x
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1876, and before any other inroads are shown to have been

made in this $600,000, the obnoxious resolutions are passed,

incurring an obligation of |225,000. It is charged that this

$225,000 obligation is in excess of the as yet undiminished

appropriation of ^600,000, and the charge is attempted to be

made out by showing that the obligation was, by its terms, to

be paid out of a tax levy for a future year.

How in the name of common sense does that .show $225,-

000 to be greater than $600,000 ? or tliat the $225,000 obli-

gation was in excess of the appropriation or legal limit of

expenditure for the fiscal year commencing December 1 st, 1876?

C. The remaining counts—third to tenth, inclusive—are all

bad for want of explicitness. The pleader in them contented

himself with general allegations.

D. But, admitting that the first two counts do, or one of

them does, set out an offence as against the ordinary members

of the board, yet we contend that Mr. Halsted was not an

official mentioned in the act of 1876.

He was not a member of the board of freeholders in the

sense in which that word is used in that act.

The solution of this question depends mainly upon the con-

struction of the act of 1875, pages 324-327.

This act creates a new office of director at large. All through

it is carefully distinguished from the office of member of the

board. The elections are at different times, the salaries are

different, the terms of office are not the same, and in making

these distinctions the members of the board are treated as one

body, and by that name distinguished from the director at

large.

If Mr. Halsted can be indicted, it is only as a member of

the board ; but the very act which created his office, the office

by which he is titled in the indictment and by virtue of which

alone he acted, expressly excludes him when it speaks of mem-

bers of the board.

The plain intent of this statute is to create a new office, not

to invest a member of the board with different power, but by

the act of 1876 only members of the board can be indicted.
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If there were only a fair doubt that the statute embraces the

new office, that doubt, according to the authorities, is to be

resolved in favor of the accused. But here there is more than

3. fair doubt.

To hold that such an officer can be indicted under a statute

limited to " members " of a board, would be to supplement or

«upply the legislative will, and not merely to interpret it, which

is the only legitimate function of a court.

" It belongs only to the legislative department to create

crimes and ordain punishments. Accordingly, courts in the

construction of statutable offences, have a,lways regarded it as

their plain duty cautiously to keep clearly v/ithin the expressed

will of the legislature, lest otherwise they should hold an act

or an omission to be a crime, and punish it, when, in fact, the

legislature had never so intended it." United States v. Clayton,

2 DHL 219; United States v. Morris, 14 Peters 464; United

States v. Wiltberger, 5 Wheat. 76 ; United States v. Sheldon, 2

Wheat. 119; Ferritt v. Atwill, 1 Blatckf. 156, and cases cited.

TI. There was no proof of any act done by Mr. Halsted

which was forbidden by the statute.

He neither " disbursed," nor " ordered," nor " voted for any

disbursement," nor did he "incur any obligation."

Wiiat he did do was to preside simply at the meeting at

which the obnoxious resolutions were adopted, and afterwards,

not during a session of the board, approve the resolutions in

writing, and after that again sign the bonds thereby author-

ized, in connection with the collector of the county.

The two acts upon which the state must rely are the approv-

ing of the resolutions and the signing of the bonds.

a. The approval of the resolutions is not within the act.

The forbidden acts are to " disburse public moneys " and to

" order " and " vote for " the disbursement of public money
and the " incurring obligations."

To approve in writing a resolution is not to "disburse"
public money, for that refers to the act of paying out, nor is

it to " vote " for the disbursement.
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Nor is it to " order." An order, when used in relation to

money, is defined to be "a direction in writing for the i)ay-

ment of money." Webster^s Did.

The only remaining prohibited act is to " incur obligations,"

and the indictment itself best shows the trouble and difficulty

which the prosecutor of the Pleas had in trying to twist the

act of the director at large in " approving in writing the reso-

lution " into " incurring obligations " as a member of the

board.

The charge is, " The said David C. Halsted, so being di-

rector at large, a member of the board of chosen freeholders

of the county of Hudson as aforesaid, on the said fourteenth

day of December, did vote for the incurring of obligations, and

did incur obligations of the said board of chosen freeholders of

the county of Hudson, and did approve the resolution aforesaid

by lohich said obligations were incurred in excess," &c , con-

trary to the form of the statute.

Here are apparently three acts charged

:

1st. Voting for the incurring of obligations. But there is

no law against that. The statute prohibits voting for the

disbursement, not voting for the incurring of obligations.

2d. " Incurring obligations." This is the act with which

the members of the board who voted for the resolutions are

chargeable—if guilty at all. But Mr. Halsted's act, as laid

in the indictment, is not embraced within the term " incur

obligations."

His case is met by the third charge, viz.

:

3d. " Approving the resolution by which said obligation

was incurred."

To approve an act of legislation is very different from pass-

ing the act, so " to approve a resolution by which obligations

are incurred" is entirely distinct from the act of incurring

obligations. But it is only the act of '' incurring obligations
"

which the statute has made an offence.

Acts hitherto legal are to be made criminal by a statute

and four precise and definite acts are enumerated. Nothing

can be added to them by construction. And yet the language
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shows that no possible statement of Mr. Halsted's act can in

terms bring it within the act prohibited.

To extend tlie statute to cover his case can only be done by

making an act hitherto legal a crime, when it is not made so

by the plain, literal wording of the statute itself.

To make Mr. Halsted a criminal by such a rule of con-

struction would be a direct violation of the whole spirit and

intent of the rules applied by the legislature in framing, and

by the courts in interpreting criminal or penal laws.

We cite a few of the many and undisputed authorities on

this point. Fletcher v. Lord Sondes, 3 Bing. 579; United

States V. Clayton, 2 Dill. 225.

In Ferritt v. Atwill, 1 Blatchf. 156, Betts, Judge, says:

^' The language of the statute is to be particularly adhered to

in the construction of penal laws, and where it has a natural

and plain meaning, an artificial or forced one is not to be

adopted. 1 Bl. Com. 88 ; Dwarr. on Stat. 707-711 ; Van

Volhenhurg v. Torrey, 7 Cow. 252.

" Courts will not give an equitable construction to a penal

law, even for the purpose of embracing cases clearly within

the mischief intended to be remedied. United States, v. Shel-

don, 2 Wheat. 119; Myers v. Foster, 6 Cow. 567; Daggei v.

State, 4 Conn. 61.

They sedulously limit the action of penal statutes to the

jjrecise cases described in them, and reject an interpretation

tending to comprehend matters not named by the legislature,

although analogous. The authorities cited are explicit to

this point, and are in unison with numerous others, English

and American. Cone v. Bowles, 1 Salk. 205 ; Beniger v. Fo-

gossa, 1 Plowd. 17 ; Fleming v. Bailey, 5 East 313 ; Rex v.

Barham, 8 B. & C. 104:

In an indictment under a statute against transporting articles

of provision from the United States to Canada ; held—that

driving of oxen on foot is not a transportation thereof within the

act. United States v. Sheldon, 2 Wheat. 119; United States

V. Wiltbcrger, 5 Wheat. 96.

Maxwell on Interp. of Stat. 240, says : " A strict construe-
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tion requires at least that no case shall fall within a penal

statute which does not corapi-ise all the elements which, whether

material or not morally, are in fact made to constitute tlm

offences as defined by the statute.'^

And see Bish. on Stat. Crimes, §§ 190-193, 202, 203,

216-230.

State V. Stimson, 4 Zab. 9, where, at page 30, Green, Chief

Justice, says :
" The statute is highly penal. It makes crimi-

nal acts which are neither -fnala in se nor prohibited by the

common law. It must be strictly construed, and its prohibi-

tions be confined witiiin the letter of the act."

b. The signing of the bonds.

This act is not so set out in the indictment as to make it

available as the basis of a conviction. It is not properl)"^

pleaded!

III. The defence offered was a good one, and should have

been received and submitted to the jury.

On the trial at the Circuit, the state proved the approval by

the defendant of the obnoxious resolutions of December 14th,.

1876, and the signing of the debt certificates therein pro-

vided for.

No proof was offered tending to show any corrupt motive

or purpose, and no pretence of any such was set up.

The defendant's defence as opened was in brief

—

That the defendant, being called upon in the line of his

official duty to consider and act upon the resolutions in ques-

tion, performed his duty in the premises in good faith, from

pure and honest motives, and according to the dictates of his^

best judgment and understanding, and therein had exercised

due care and caution ; and if in so acting he did anything

forbidden by the statute, it was so done through an honest

mistake of judgment, in a matter necessarily involving judg-

ment.

Two different committees of the board of freeholders had

reported in favor of the purchase in question. Numerous

letters and petitions in favor of it had been presented, and na
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remonstrances had appeared against it. The board had twice

voted in favor of it—the last time by a three-fourths majority.

Personally, defendant became convinced it was his duty to ap-

prove the resolution, unless forbidden by the statute in ques-

tion or some other law. On this question he consulted the

standing counsel of the board, whom he believed to be honest

and capable, and was advised by him that the resolutions, and

the debt to be created by them, were not forbidden by, or in

violation of the statute in question, or any other statute, and

that there was no lawful obstruction to his approving and

carrying out the resolution; and from such advice and his

own examination of the statute, he became honestly convinced,

and entertained the honest opinion that the project covered by

the resolutions was a lawful as well as an honest one, and that

it was his duty to carry it out. And acting on that honest

belief and conviction, he did the obnoxious acts in question.

This defence having been opened, the state moved the court

to overrule it and to direct a verdict of guilty, which after

argument the court did.

I respectfully submit that the defence offered was a good

one, and was improperly overruled.

I. And 1 observe in the first place, that the defendant was
not a volunteer, acting in a private capacity in the assertion

or exercise of a private right for his individual benefit, and
with no officicl duty to perform, and not obliged to act at all.

On the contrary, his ofiScial duty obliged him to act upon the

resolutions, and to act according to his best judgment of what
his duty in the premises was, and he had no right, from a

mere desire to escape all risk and responsibility, to refuse to

approve the resolutions and sign the certificates of debt given

for the land, if he really believed the project to be a lawful

one,

The distinction between the situation of a volunteer and
one otherwise situated, is recognized by Depue, Justice, in

/>w Co. Yr Knne, 10 Vroom 699.
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II. In the second place, the defendant, in determining upon

his duty and [)o\ver in the premises, acted judicially and not

ministerially.

The criterion by which to distinguish between a, judicial and

a ministerial act is to be found in the act itself—in the function

and not in the office. A judicial officer may act ministerially,

and a ministerial officer judicially.

The immunity accorded to judicial acts is accorded to the

function, and not to the office.

This distinction runs through all the cases. Rochester White

Lead Co. v. Oity of Rochester, 3 Comst. 463 ; Easton v. Calen-

dar, 1\ Wend. 93 ;• Weaver y. Devendorf, ^ Denio 117,120;

Vail V. Owen, 19 Barb. 26 ; Tompkins v. Sands, 8 Wend. 466
;

Rex V. Young, 1 Burr. 556.

III. And, in the third place, the defendant acted in good

faith, from honest and pure motives, and from a sincere desire

to do his duty, and had no intentien to do and was not con-

scious of doing a forbidden act, having taken all reasonable

means to ascertain the quality in that regard of the acts in

question.

IV. And, in the fourth place, there was nothing wrong in

the acts themselves—no malum in se—independent of the

statute.

Under these circumstances, I contend that Mr. Halsted

cannot be held to be guilty of a misdemeanor.

To so hold ^vould itself be more than a misdemeanor: it

would be a aime—an infringement of the very first principles

ofjustice; and the reason is that the essential element of every

crime is here wanting, viz., an intention to do a forbidden act.

There are some things beyond the power of any legislature,

not because they are forbidden by the constitution, but because

they are contrary to the first principles of justice and right.

It cannot take your property and give it to me.

It cannot authorize a judgment to be rendered against you

for a money demand even, without giving you notice.
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It cannot condemn you, or adjudge you guilty of a crime,

without notice, and it cannot make that guilt which is not

guilt. It cannot alter the essential nature of things.

It cannot declare a man guilty of a penal offence for doing

an act which he is unconscious of doing, when the mind does

not go with the act.

Defendant here was not conscious that he was doing the

act which was forbidden—not conscious that the act which he

did was forbidden—and had no intention to do such an act.

He did indeed know of the existence of the law in ques-

tion ; knew that his line of duty brought him sometimes near

its confines ; felt the pressure of his duty to avoid stepping

over those confines, and felt also the pressure of his official

duty to act, and to act conscientiously.

So surrounded and so situated, he did the only thing that

any honest, conscientious and careful man could do. He took

the advice of counsel, on whose judgment he had every reason

to rely, and acted upon it.

He was not only entitled to act, but, not being a volunteer,

Avas bound to act according as it appeared to him at the time.

The defence of se defendendo depends not upon what after-

wards turns out to be the true state of facts, but on what

honestly appeared to the defendant to exist at the time.

And this brings me to speak of the application of the

maxim, ignorantia legis neminem excusat.

This is not a case of ignorance of the law.

But of misapprehension of the law as applied to the facts.

That is, defendant knew of the existence of the law ;
he knew,

in a general way, what it prohibited; but he did not under-

stand and was not conscious that what he did was so forbidden.

Happily the law of the land declares him, under these cir-

cumstances, not guilty.

Now we read these resolutions and we read this law of 1 876,

and the effect on our minds is quite different, and we begin to

reason and compare and exercisejudgment to determine whether

the resolutions transgress the law, by accomplishing in their

results what the law forbids.
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Now Mr. Halsted, as director at large, was called upon to

decide this question, and I contend that in so doing he acted

judicially; but, whether I am correct in that or not, I further

contend that, if acting in good faith for proper and honest

purposes, and in the exercise of due care and caution, he made
a mistake in his construction of the law, he cannot be held

criminally liable for such mistake.

I cite the following authorities : Rex v. Jackson, 1 T. R.

653 ; Rex v. Barratt, Doug. 449 ; Com. v. Bradford, 9 Mete.

268 ; Com. v. Shedd, 1 Mass. 228 ; Anonymous, 2 East's

Pleas of the Crown 765; Reg. v. Page, 8 C. & P. 122; Reg,

V. Allday, 8 C. & P. 136 ; Reg. v. Tlnckler, 1 Fos. & F. 61S

;

Reg. V. Sleep, 8 Cox's Q-im. Cos. 472; 7 Jur. {N. S.) 979;

Hearne v. Garten, 2 E. & F. 66 ; Rider v. Wood, 2 F. & F.

338 ; Taylor v. Newman, 4 5. <fe 5f. 89 (116 F. C. L.); Buck-

master V. Reynolds, 13 C. B. {N. S.,) 106 F. C. L. 62; United

States V. Connor, 3 McLean 373.

I also cite Bish. on Crim. Law, {6th ed.,) Vol. I., §§ 205,

286, 287.

In § 289, he says: "The calm judgment of mankind keeps

this doctrine among its jewels. In times of excitement, when

vengeance takes the place ofjustice, every guard around the inno-

cent is cast down. But with the return of reason comes the

public voice, that where the mind is pure, he wlio differs in

act from his neighbors does not offend." See also §§ 290, 291.

Mr. Bishop discusses the application of the maxim ignoran-

tia legis neminem excusat, at §§ 292, 312.

To the same effect, Bish. on Stat. Crimes, §§ 132, 239, 355,

358, 359, 361.

It may be urged against this array of reason and authority,

that where the forbidden act is not wrong in itself (1 Bish. on

Crimes, § 295,) there can be, strictly speaking, no " evil intent"

in the absence of knowledge of the law, and that as such want

of knowledge will not excuse, there is no room for the appli-

cation of the rule wliich requires an evil intent, and that it

necessarily results that an entirely innocent person may be prop-

erly convicted.
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But this case presents no such question. There was here

no ignorance of the existence of the law, but a mistake in its

application to the admitted facts of the case; and, without at

all attacking the rule that ignorance of the law does not excuse,

we may safely conclude that before a man can be held guilty in

a criminal court of a breach of the law, he must have done an

act of which he was conscious, supposing him to have known of

the law, was a breach of it. He must have been conscious that it

came within the category of acts which, when he comes to read

the law, he finds to be forbidden by it. It may be that the

law will accept as an evil intent, an intent to do the forbidden

act, whether known to be forbidden or not, but there must be at

least mch intent, and what the defence offered to prove in this

case was, that there was no such intent, and that the defend-

ant was not conscious of doing, and did not intend to do, the

forbidden act.

The case o^ State v. Gutter, 7 Vroom 125, is in full accord

with the foregoing.

It will be seen that Cutter's case was not put on the ground

tliat he was a judicial officer, but on the ground that he made

an honest mistake of the law. In fact, the statute under

which he was indicted seems to preclude any defence on the

ground of judicial immunity. The charge was for exacting

an illegal fee and reward for doing his office.

The statute of 1876, under which this indictment is framed,

and the statute under which Cutter was indicted, are equally

silent as to any knowledge or evil intent.

And Justice Van Syckel was only repeating that tribute of

praise to the common law which Chief Justice Beasley had

previously paid it, wlien he said that proof " that he had taken

the moneys innocently, under the belief that he had a right to

take them," was a proper defence to the indictment, although

the statute under which it was framed was silent as to any

corrupt purpose or intent. And it is impossible to perceive

why, if
" a corrupt purpose was essential to make him [Cutter]

amenable to indictment," such corrupt purpose was not essen-

tial to make Halsted amenable.
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A justice of the peace, clothed in a little brief authority,

nitiy, for his own jn-ivate emolument, but through a mistaken

notion of the law, extort illegal fees and be acquitted on the

ground of mistake of the law. In his case, " the necessities of

society do not require that men should be held (criminally) for

the consequences of their mistakes." But in the case of a

director at large of the chosen freeholders of Hudson county,

an official charged with important duties and heavy responsi-

bilities, if he shall, in the honest discharge of his duties, and

actuated by pure motives and a sincere desire to discharge

those duties for the best interests of his employers, in the

exercise of due care, and without a cent of personal interest at

stake, fall into an honest mistake as to the construction of a

new statute, and of his duties and powers under it, then a new

rule of responsibility comes in force, a corrupt purpose is not

essential, and " the necessities of society do require that he

shall be held (criminally) for the consequences of his mistake,"

no matter how honest and innocent it may have been ! Is it

possible that the law leads to such a conclusion ?

With great respect, I suggest that the true remedy for

municipal extravagance lies not in the direction intimated.

To surround all kinds of municipal proceedings with numer-

ous so-called guards of penal statutes, and to hold all actual

breaches of them guilty breaches, without regard to the ques-

tion of actual guilt, will tend simply to drive out of office all

honest and capable men, and to bring in and educate a class

of adroit and adventurous rogues who seek office for what can

be made out of it, and take good care to make the profits

gained commensurate with the risks incurred ; and with that

class in power, no penal statutes can be devised which shall

suffice to protect the community.

I respectfully submit that the most advanced sentiments of

humanity, sound public policy, the fundamental principles of

justice demand, and above all, the law of the land commands,

that the defence offered by Mr. Halsted should have been

heard and submitted to the jury; and if it had been, who
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doubts that he would have been saved the mortificatiou and

})artial disgrace of a verdict of guilty ?

For the state, John P. Stockton, Attorney- General.

The statute provides " that if any board of chosen free-

holders or members of any such board shall disburse, order

or vote for the disbursement of public moneys, in excess of

the ajjpropriation, respectively, to any such board or com-

mittee, or shall incur obligations in excess of the appropria-

tion and limit of expenditure provided by law for the pur-

poses respectively of any such board or committee, the members

thereof and each member thereof, thus disbursing, ordering or

voting for the disbursement and expenditure of public moneys,

or thus incurring obligations in excess of the amount appro-

priated and limit of expenditure as now or hereafter appro-

priated and limited by law, shall be severally deemed guilty

of malfeasance in office." Pamph. L. 1876, p. 16.

The offence is disbursing, ordering or voting for the dis-

bursement and expenditure of public moneys, or incurring

obligations in excess of the amount appropriated, &c.

And these offences are charged in apt and precise words re-

peatedly in the indictment. "And did vote for the incurring

of obligations, and did incur obligations of the said board of

chosen freeholders of the county of Hudson, and did approve

the resolution aforesaid, by which said obligations were in-

curred in excess of the amount apjjropriated and limit of

expenditures as then, or at any time afterwards, appropriated

and limited by law for the pur[)Ose."

"And did unlawfully vote for the incurring of obligations

of said board, and did approve resolutions incurring obliga-

tions of said board, and with the assistance of his said vote

and approval the said board of chosen freeholders of the

county of Hudson, in excess of the amount so as aforesaid

appropriated and limit of expenditures so as aforesaid appro-

priated and limited by law."

" And did unlawfully order the disbursement and expendi-

ture of a large sum of public moneys, to wit, the sum of
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two hundred and twenty-five thousand seven hundred and

twenty dollars of the moneys of the board of chosen free-

holders of the county of Hudson, for the immediate purchase

of land upon which to erect a county court-house, in excess

of the appropriation to and limit of expenditure appropriated,

limited and provided by law for the purpose."

" And did unlawfully incur obligations of the board of

chosen freeholders of the county of Hudson, to a large

amount, to wit, to the amount of two hundred and twenty-

five thousand seven hundred and twenty dollars, for the im-

mediate purchase of land upon which to erect a county

court-house, in excess of the appropriation to and limit of

expenditure appropriated, limited and provided by law for the

purpose."

The act makes him a member of the board in express words.

The board of chosen freeholders of the county of Hudson,

shall consist of two chosen freeholders from each assembl\-

district, and also in addition thereto a director of said board

to be chosen and elected at large ; and he shall be presiding

officer of said board, shall vote in cases of a tie; that any

resolution of the said board aiFecting the interests of the

county, shall, before it takes effect, be approved in writing by said

director. Pamph. L. 1S7 6, p. 1^24:.

Now it appears that he is a member of the board, and that

as a member of the board in case of a tie he votes, and when
he approves he performs a duty which is made his duty under

the act as a member of the board.

His salary is different, his title is different, his duties are

in some respects different ; as his salary is greater so his re-

sponsibility is greater, but every duty and every act is done

as a member of the board.

There is in parliament a king, lords, temporal and spiritual,

and members of the house of commons. There is in the state

senate of New Jersey a president, who is, nevertheless, a sena-

tor ; the house of assembly elects a speaker ; he is nevertheless

a member of the assembly, and remains such, and in various

municipal bodies in England and this country there are
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various orders and degrees among tlie members, with by-laws

assigning duties t-. the different degrees of members; they

are, ncN^itheless, all members. If Halsted was a member,

there can be no dispute tjiat his approval of the resolutions

incurring obligations was given as a member.

He is charged with incurring obligations, with voting and

approving the resolutions, signing the obligations in pursu-

ance of the resolutions he approved, and (Ordering the dis-

bursement and expenditure of a large sum of m.^ney, all of

which acts were done by him in his position, as director, and,

as such, one of the members of which the board was made by

the act to consist.

He had power to refuse to approve the resolution, and in

that respect the member known as a director at large had

more power and more responsibility than the others, and for

that reason is more to blame than tlie others.

Tiie Supreme Court in case of State v. Halsted et al, 10

Vroom 403, in a decision which has not been disputed or con-

troverted, held that '' under the act of February 7th, 1876,

{Pamph. L. 1876, p. 16,) members of said board of freeholders

are indictable for passing, December 14th, 1876, a resolution

to purchase property, and for issuing, in payment therefor,

bonds to the amount of $225,000, payable out of the amount

appropriated for the fiscal year from December 1st, 1877, to

December 1st, 1878, no appropriation having been made for

that year, and no power existing in the members of said board

to make such appropriation.

" Where a statute specifically defines what acts shall consti-

tute a misdemeanor, it is sufficient in the indictment to bring

the defendant within the statutory description of the crime."

First. So we have it admitted in the case before as that all

tlie members of the board of freeholders did, as a matter of

fact, violate the provisions of the act.

Second. That they w^ere properly charged by that indictment.

Third. We have shown that the present indictment varies

only from the omnibus indictment which was then before the

court in this, that it charges him as director.
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Fourth. That the director is a member of the boaad, and

properly charged.
^

It appears by the charge of Judge Kiiapp, that he said to

the jury, "The case for the state is established by the proof

that is introduced ; the facts show that Mr. Halsted's approval

of this resolution for the issuing of the bonds payable in

1877-8 establishes the guilt of the defendant in the absence

of any defence."

The whole question now submitted to this court although

presented in various shapes is simply this, whether Judge

Knapp erred in overruling the defence that the act was done

without a guilty mind.

I find it stated more concisely than anywhere else in the offer

of the defendant's counsel, as follows :
" Also, that the defendant

carefully examined into and considered his duty and powers and

liabilities in approving or not approving of said resolutions,

and took the opinion and advice of the counsel as aforesaid,

and in the exercise of his best judgment in good faith, aided

and assisted by the opinion and advice of the counsel as afore-

said, upon which he in good faith relied, and in the correctness

of which he believed, approved of said resolution, believing

that he had the lawful right, and that it was his duty so to do."

I. It is competent for the legislature to make the commission or

omission of any act criminal, irrespective of the intent or motive

with which it was done ; and in such cases neither ignorance of

law nor offact can be successfully pleaded as a defence.

The court below properly refused to admit the defence,

which was simply a proposition to prove that the defendant

did not act from a bad motive, but was advised by counsel

that his conduct was not a violation of the terms of the act. It

is true that counsel have attempted to draw a distinction be-

tween ignorance of the law and misapplication or misconcep-

tion of the law. They admit that he was not ignorant of the

law, that the acts charged were done knowingly and inten-

tionally, but insist that, if he could prove that counsel advised

him that, according to his construction of the statute, the act

contemplated would not be indictable, that that circumstance
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relieves him liom all responsibility. This suggestion, it is

insisted, is not new, but was covered by the argument and

decision in the motion to quash, that the knowledge of the law

which is presumed is a correct knowledge of the law.

The position assumed by the defence would prevent the

prosecution of any indictment by the presentation of an opinion

of counsel that the act was not indictable, and virtually is

nothing but the reiteration of the plea, ignorance of the law

excuses; and so immunity would depend upon the ability to

procure the opinion of counsel, and the prerogative of the

court would soon be usurped by counsel who might be re-

tained for that purpose.

The defence offered is more like the following than any of

the cases cited, viz. : Suppose a statute enacts that in order to

prevent danger to peaceable citizens it shall not be lawful to

carry firearms in the streets of a city ; an indictment charges

defendant with carrying firearms in violation of the statute

;

he offered to prove that he carried a certain weaj)on which, in

the opinion of counsel obtained for a purpose, was not within

the proper definition of firearms—that it was an air gun, or

that the missile was propelled by some other contrivance than

fire. If the court should be of the opinion that the weapon

was embraced in the definition of firearms, could the defend-

ant be acquitted on the ground that his counsel did not agree

with the court ?

A review of the authorities and cases cited will show that

neither the cases nor authorities apply to statutory offences,

where no motive is made an element of the offence, and when
the act was intentionally done, knowing that it was the act

described in the indictment, and the defence offered was simply

a want of certainty as to the application of the statute to the

act complained of, or the opinion of counsel that the commis-
sion of the acts complained of would not be in violation of the

statute. The cases cited in defendant's brief are cases where

the defendant did not intend to do what he did, and was
therefore ignorant of the facts, or else they were cases where
the intention to violate the law would not be presumed, but

Vol. XII. 2 o
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in this case the defence offered admits, tliroughout, knowledge

of the act complained of and all the facts necessary to show

that the defendant knew precisely what he was doing ; that

• he was pnt on inquiry as to its legality, and deliberately did

the acts in violation of the law which he was presumed to

know, thereby voluntarily assuming the risk of the true con-

struction of the law.

Justice Van Syckel, in the case of State v. Halsted et al., 10

Vroom 411, lays down the rule as follows :
" By the terms of

the statute upon which this indictment is framed, guilty

knowledge or corrupt intent forms no part of the act wiiich is

declared to be indictable. The indictment, therefore, con-

forming to tlie language of the statute, is good, without aver-

ring that the forbidden act was done corruptly. The distinc-

tion is between cases where a legislative act forbids a ministe-

rial officer to do an act which, by reason of such prohibition,

becomes indictable at common law, and cases where the act

specifically defines what shall be indictable."

" In the former case, under the common law, allegation of

corruption is essential ; in the latter it is otherwise. 1 Whart.

Cr, Law, § 297, and cases cited ; 2 Bish. Cr. Proc. 834.

"When an act is declared to be unlawful, and is expressly

made indictable, an evil intent will be presumed in its com-

mission, and need not be averred.

" Corruption in the exercise of official functions is indict-

able in the absence of the statute.

" It is, perhaps, safe to say that in all cases where a statute

creates an offence and mentions some intent as aw element

therein, the indictment must follow the statute, and specify

the intent; but if the statute is silent concerning the intent,

there need be no allegation of intent in the indictment. 1

Bish. Cr. Proc. 523, and notes."

Every point suggested in this case by way of defence was

recently before the Court of Appeals in the State of New
York, in the case of Gardner et al. v. People of tJie State of

N. Y., 62 N. Y. 299. The opinion was delivered by Chief

Justice Church. He says :
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" When the act thus prohibited is intentionally done, it is a

misdemeanor irrespective of the motive or intent. It is no

•defence, therefore, upon the trial of an indictment therefor,

that the accused acted in good faith, and under legal advice,

that they had a right to remove without notice. A mistake

of law does not excuse the doing of a prohibited act."

The whole case is directly in point, and supports tlie opinion

of this court delivered in State v. Hoisted, 10 Vroom 403.

Mr. Francis Wharton, in an able article published in the

Albany Law Journal of Saturday, February 5th, 1879, page

84, entitled " Ignorance as a Defence," says

:

" That ignorance of law is no defence is generally admitted.

A conspicuous illustration of this is to be found in the case

of Miss Anthony, who was convicted a short time since in

New York of illegal voting. She set up as a defence that

she believed that she was in law entitled to vote, and that she

had been so advised by competent authorities. This was held

not to avail her, and under Judge Hunt's express directions

she was convicted." Uniied States v. Anthony, 11 Blatchf.

200; United States v. Taintor, 11 Blatchf. 374.

Similar rulings have been maintained in other jurisdictions.

Hamilton v. People, 57 Barb. 625 ; State v. Boyett, 10 Ired.

336 ; State v. Hart, 6 Jones [N. C.) 389.

No defence on indictment for adultery, tiiat the defendant

believed she had been legally divorced. State v. Goodenow,

65 Me. 30.

And even a conscientious belief that an act is right—labor

by a Jew on Sunday in contravention of the Sunday laws.

Com. V. Has, 122 Mass. 40 ; Specht v. Com., 8 Penna. St. 312.

Ignorance of fact, however, presents questions far more

intricate ; and as to this defence we may lay down the follow-

ing propositions

:

First. When to an offence knowledge of certain facts is

essential, tiien ignorance of these facts is a defence.

Second. When a statute makes an act indictable, irre-

spective of guilty knowledge, then ignorance of fact is no

<iefence, viz.

:
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Of this last proposition the following illustrations m:iy be

given

:

To an indictment for bigamy, it is no defence that the de-

fendant, a woman, honestly believed (within the limit of seven

years from the time he was last heard from) that her husband

was dead. So has it been ruled in Massachusetts. Com. v.

Mash, 7 MetG, 472; Com. v. Elwell, 2 Mete. 190.

In England decisions to the contrary were given before the-

law was thoroughly considered, by single judges. R. v.

Turner, 9 Cox^s Crim. Cos. 145; R. v. Hoi'ton, 11 Cox's^

Crim. Cos. 670.

But these decisions have now been summarily and finally^

overruled. R. v. Gibbons, 12 Cox's Crim. Cos. 337.

And an indictment has been sustained in Massachusetts,

against a man for marrying a woman who believed herself to

be a widow, although eleven years had elapsed since she had

last seen or . heard from her husband, whom she had left..

Ccrni. V. Thompson, 6 Allen 591; Com. v. Thompson, 11

Alien 23.

It being held by the court that the statutory exceptions do-

not apply to the deserting party. It has been further held,

that when a guilty party in a divorce suit marries again with-

out leave of court, (this being legally essential,) during the

life of the other party, and afterward obtains such leave, an

honest belief that tlie second marriage is or has become legal,

has no effect in making it so, and in protecting the parties..

Thompson v. Thompson, 114 Mass. 566.

Numerous illustrations to the same effect may be drawn

from prosecutions for invasions of the laws making indictable

the sale of liquors under certain conditions. It is no defence,

for instance, to an indictment for keeping or selling adulter-

ated or intoxicating liquors, that the defendant did not believe

them to be intoxicating or adulterated. R. v. Woodrow, 15

M. & W. 404 ; Com. v. Farren, 9 Allen 489 ; Com. v. Nicols,.

10 Alkn 199 ; Com. v. Smith, 103 Mass. 444 ; State v. Smith,

10 R. I. 258 ; People v. Zeiger, 6 Park. Cr. Rep. 355.

Thus, on an indictment for selling adulterated milk, the
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defendant is not protected by ignorance of the adulteration,

or even by the belief that the milk was pure. Com. v. Far-

rm, 9 Allen 498; Com. v. Waite, 11 Allen 264; State v.

Smith, 10 R. I. 258.

And the same rule applies to indictments for selling intoxi-

cating drinks. Com. v. Boynton, 2 Allen 160; Barnes v.

State, 19 Conn. 398.

In several states, selling liquors to minors is indictable by

statute, and in such cases, also, arises the question whether

the defendant knew that the vendee was a minor. Here,

again, we have the rule before us applied, it having been

repeatedly held that ignorance in this respect, coupled even

with an honest belief that the vendee was of full age, is no

•defence. United States v. Dodge, 1 Deady 186; Com. v.

Goodman, 97 Mass. 117; Com. v. Emmons, 98 Ifass. 6;

Com. V. Lattinville, 120 llass. 385; Com. v. Finnegan, 124

Mass. 324; Barnes v. Stcde, 19 Conn. 398; McCutcheon v.

People, 69 III. 601 ; Farmer v. People, 77 III. 322 ; State v.

Hartjiel, 24 TFzs. 60 ; State v. Cain, 9 W. Va. 572 ; Ulrich v.

Com., 6 5ws/i 400; State v. iTawsf, 71 N. C. 518; a/ife?-

under Georgia and Indiana statutes ; Stern v. State, 53 G^a.

229 ; Brown v. 5^o<e, 24 Ind. 113 ; Farbach v. /S^oie, 24 /ncZ.

77; Goe^z v. State, 41 /^id 162.

It is also no defence to an indictment for selling to persons

of intemperate habits, that the defendant did not know that

the vendee was of intemperate habits. State v. Heck, 23

Minn. 594 ; Farmer v. People, 77 III. 322.

Though it is otherwise when the statute makes the offence

to be selling to persons of "knovm" intemperate habits, in

which case knowledge is an ingredient of the prosecutor's

case. Smith v. State, 55 Ala. 1 ; Gribtree v. State, 30 Ohio

^t. 382.

Analogous cases have arisen under statutes making it indict-

able to abduct, seduce or violate girls under a specific age.

Here, also, it is no defence that the defendant mistook the

girl's age. R. v. :^ooth, 12 Cox's Crim. Cos. 231; R. v.



582 COURT OF ERRORS A:NI) APPEALS.

Halsted v. State.

OUfier, 10 Cox's Qim. Cos. 402 ; R. v. Robim, 1 C. & K^
456 ; State v. Ruhl, 8 loioa 447.

We have recently had a signal illustration of this applica-

tion, where the rule was affirmed by the great majority of the

English judges. The defendant was convicted under 24 and

25 Vict, of unlawfully taking an unmarried girl under sixteen

years out of her father's possession, and against his will. It

was proved by the defendant that he bona fide believed, and

had reasonable ground for believing, that the girl at the time

of the act was over sixteen. Cockburn, Chief Justice; Kelly,

Chief Baron; Bramwell, Cleasby and Amphlett, Barons;

Blackburn, Mellon, Lush, Grove, Quaiu, Denman, Archi-

bald, Field and Lindley, Justices, held that the defence was

of no avail, and that the conviction was right. The sole dis-

sentient was Brett, Justice. A similar ruling is to be found

in the Iowa reports. It has been held in that state that

knowledge that a child is under ten years is not necessary to

convict a defendant of the statutory offence of assaulting a

child under ten years. State v. Newton, 44 Iowa 45.

And it has been held in Missouri that it is no defence to a

suit for marrying minors that the defendant believed them to-

be of full age. Beckham v. Nache, 56 3Io. 446.

In other lines of prosecutions under statutes making acts

indictable, irrespective of intent, similar conclusions have been

reached. Thus, it is no defence to an indictment for betting

at a gaming-house, that the defendant believed that the house

was licensed. Schuster v. State, 48 Ala. 199,

Nor to an indictment for selling a calf under the statutory

age, that the defendant did not know that the calf was below

the limit. Com. v. Raymond, 97 Mass. 567.

Nor to an indictment for carrying an illegal number of

passengers, that the defendant did not know that there was-

an excess. State v. Bait. Steam. Co., 13 Md. 181 ; though see

Duncan v. State, 7 Humph. 148.

Nor to an indictment for selling naphtha, that the defendant

did not know that the oil was naphtha. Com. v. Wentworth,.

118 3Iass. 441.
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Nor to an indictment for illegally usurping an office, that

the defendant honestly believed that he was honestly elected

to the office. State v. Ballett, 8 Ala. 159 ;
McGuire v. Slate,

7 Humph 54 ; State v. Hart., 6 Jones [N. C.) 389.

With these rulings may be classed the well-known common

law principle, that it is no defence to an indictment for a libel

that the defendant was ignorant of the contents of the libel.

Curtis V. Mussey, 6 Gray 261 ; Peojyle v. Wilson, 64 HI 195.

Or that his motives were scientific or philanthropic. R. v.

Hicklin, L. R., 3 q. B. 360.

The motive may affiict the grade of the offence, or the

extent of the punishment, but the existence of a crime is, m

such cases, dependent upon the doing of, or omitting to do, an

act, and not upon the motive which led to the omission or

commission. Thus the law prohibits the destruction of the

life of any human being without lawful authority for so doing,

and if human life is destroyed without lawful authority, the

party doing or causing that destruction is punishable, no dif-

ference what his motive was. If it is done with malice, it is

murder; if the injury was unintentional, as the result of care-

lessness, it is manslaughter. 1 Whart. Crim. Law, § 1011.

The motive only affects the degree of the crime, and the

degree is important only in respect of the kind, measure and

extent of the punishment to be inflicted. ''The Mary Ann,"

8 Wheat. 380.

Take, also, the fifth and tenth sections of the habeas corpm

act. If a judge deny a writ of habeas corpus when demanded

according to law, or an officer or other person to whom it is

directed, does not obey it according t(j the statute, he is sub-

ject to a heavy penalty, and no one will ])retend that the de-

claration need aver that the non-performance of duty pro-

ceeded from a corrupt motive. To the injured party the motive

of the defendant is immaterial and unimportant.

There are many crimes the existence of which in no way

depends upon a corrupt motive. Such are escapes voluntarily

permitted by officers. Rev., p. 123, §§ 8, 9. Omitting to

give notice of certain high crimes by one having knowledge
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of the actual commission thereof. Rev.,p._128, § 21. Voting,

by one who has been disqualified from voting by conviction

for a disfranchising crime. Rev., p. 131, § 26. Illegal voting.

Rev., §§ 27, 28, 29.

In almost every crime whicli is perpetrated by forcible vio-

lence, except robbery and burglary, a corrupt motive is no

essential part of the crime. The same is true of many of the

crimes against public morals and of most of the crimes

against personal liberty and the governments, local and gen-

eral.

The defence did not oiFer to prove ignorance of law or fact,

but simply insisted that misapprehension of law, under the

advice of counsel, was a good defence to a charge against a

public officer violating the express prohibition of the act.

Tiie knowledge of the law which is presumed is a correct

knowledge of the law.

Judge Van Syckel says, in commenting on the case of

Gutter ads. State, 7 Vroom 125, that it cannot be used as an

authority to overthrow the accepted doctrine that ignorance of

the law is no excuse for crime.

II. It is competent for the legislature in creating a public

municipal offi,ee to attach to it the burden of crimmal responsi-

bility for the omission to fulfil any of its duties, whether that

omission arose from an evil mind, negligence, slothful disposi-

tion, want of comprehension of its duties, or ignorance of law

or fact.

The person accepting such position, taking the oath of

office, receiving the emoluments thereof, guarantees his ca-

pacity as well as his honesty, activity and intelligence.

It is insisted as a defence that he was not a volunteer ; but

it must be remembered that he was paid a large salary to pre-

vent obligations being incurred in excess of the appropria-

tions. He held himself out as one competent to perform this

duty ; if he has failed in doing so it is no fault of the public,

but the result of his own negligence or incompetency.

The whole defence in this case results in this proposition,
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that it is beyond the power of the legislature to create an

offence which shall be completed without a guilty mind ; that

it is beyond the power of the legislature when it creates a

public office, attaching to large emoluments and important

public duties, to add the burthen of an entire responsibility

of the incumbent for the full performance of the duties,

without regard to motive or intent. This principle would

deprive the legislature of the power of making the treasurer

of the state absolutely responsible for all moneys intrusted to

his care, when there can be no question that the legislative

body has the power, if it sees fit to exercise it, to attach to

such an office the burden of making the incumbent the guar-

antor of all money coming into his hands.

The only crime charged is the failure to fulfil the obliga-

tion of the statute; the only penalty is that which the statute

attaches to such failure. It is no defence that no wrong was

intended, or that the defendant was ignorant of or miscon-

strued the law.

The opinion of the court was delivered by

Beasley, Chief Justice. It appears by the record in

this case that at a meeting of the board of freeholders of the

county of Hudson, on the 27th of June, 1876, a resolution

was adopted fixing the tax to be raised for county purposes

for the fiscal year commencing on the 1st of December, 1876,

at $600,000; and that afterwards, at a meeting on the 14th

of December, 1876, a resolution was passed, directing the pur-

chase of a certain site for a court-house, at a price amounting

in the aggregate to $225,000 ; and that, in payment of said

lauds, a bond or bonds of the county of Hudson should be

issued, payable out of the amount to be appropriated and

limited for the expense of the next fiscal year, being the fiscal

year commencing on the 1st day of December, 1877, such

bonds to run one year and to bear interest at the rate of seven

per cent, per annum. The indictment further shows that a

conveyance for the land above mentioned was duly made,
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and the bonds of the county conformably issued in payment

therefor.

It is insisted by the counsel of the defendant, that admit-

ting that such defendant was a member of the board of free-

holders, it does not appear from these facts tiiat he committed

an indictable offence. This contention puts in question the

meaning of the supplement to the crimes act, approved Feb-

ruary 7th, 1876.

I have found it somewhat difficult to realize that any disin-

terested person, upon a careful reading of that statute, can

have any doubt with respect to the legislative purpose as ex-

pressed in its language. By the general law the board of

freeholders ascertain, before a certain date, the amount ot" tax

necessary for county purposes for such year, and the manifest

purpose of this supplement was to require the freeholders to

make all payments during the year out of that fund, or out

of moneys in hand, and to contract no obligations that were

not to be so paid. Unless the act means this it has no sensible

meaning. The provision, as a practical refutation, becomes

absurd, if we give to it a signification that will support this

defence, because although it is intended as a circumscri]3tion

of official authority, it has no force whatever in that direction,

for these boards, upon such a theory, can contract what debts

they please, provided they make such debts payable out of a

future assessment. No uncertainty in this respect has been

perceived by me. The offence is committed whenever one of

these boards, or any member of any one of them, "shall disburse,

order, or vote for the disbursement of public moneys in excess of

the appropriation respectively, to any such board or committee,

or shall incur obligations in excess of the appropriation and

limit of ex[)enditure provided by law for the purposes respect-

ively of any such board or comnaittee," &c. Here, then, is a

clear prohibition against incurring any obligations in excess of

" the appropriation and- limit of expenditure." In this ciise

the board's appropriation was $600,000, and the freeholders

incurred this debt of $225,000 in addition to such appropria-

tion, because they provided, in express terms, that it should
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not come out of such fund By the terms of the bonds

issued by the board this additional sum was not to fall due

during the current fiscal year ; and by the express terms of

the resolution the debt so evidenced was to be paid, not out of

the 1600,000 in their hands, but out of the levy of taxes to be

made the next fiscal year. By such an arrangement the whole

$600,000 were left in their hands, untouclied and unaffected by

this obligation ; and such fund, if left unused by them, and

although it should have been passed by them to their suc-

cessors in office, was not to be devoted to the payment of the

debt in question. This regulation is so plain that it is difficult

to comprehend how any person, not under a misleading bias,

can fail to understand that all attempts, no matter by what

device, to carry over by a new engagement debts fulling due

in the current year, or debts created during such year, to a

subsequent year for payment, is in direct conflict both with its

terms and spirit. The system clearly defined here is, tliat a

certain fund is provided for all the expenses and disburse-

ments and obligations to be incurred during the current year,

and that every obligation or debt incurred during such year is

to be paid out of the fund so provided, and that all debts in-

curred which are to be paid out of a fund to be raised in the

future is in excess, or what is the same thing, is in transgres-

sion of the limit of expenditure established by law. I entirely

concur in the view taken on this subject in the Supreme Court,

and am of o[)inion that this assignment of errors cannot avail

the defendant.

Next it is urged that the defendant was not, in a legal sense,

a member of the board of freeholders, and therefore he is not

within the compass of this statutory provision. The argu-

ment is that the director of the board is not a member of the

board, the reasons being that he has no vote, except when

there is a tie, that his salary is greater, and that there are sun-

dry expressions in the act tiiat seem to indicate that his is a

separate and independent office. I shall not attempt to criti-

cise these details, for it would involve a discussion of minutiae

which I cannot consider of much importance, and which I
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think arc entitled to no weight at all in the presence of the

provision of this law, which, in set terms, describes the consti-

tution of this board, and which clearly makes the director a

part of it. The section referred to provides that this board of

chosen freeholders ''shall consist of two chosen freeholders from

each assembly district, and also in addition thereto a director of

suid board to be elected and chosen at large for two yeai's, from

the county of Hudson. * * * The director at large

* * * shall be the presiding officer of said board," shall

appoint all committees, "but shall have no vote in said board

except in case of a tie. * * * Every resolution of the

board * * * shall, before it takes effect, be approved in

writing by said director." In a legal sense I regard all

persons, no matter what their denominations may be, who
are necessary constituents of the board, members of it, and

the statute in express terras declares that the board shall con-

sist of a director and of the other chosen freeholders.

And in this connection I will dispose of the kindred objec-

tion that this defendant did not either "order or vote for" the

contracting of this obligation, with the remark that by signing

the resolution to incur it, and the bonds by which it was car-

ried into execution, I think, within the meaning of the act,

he did officially participate in the incurring of this obligation.

On these points I have found no difficulty.

The next objection relates to the overruling at the trial of

certain exculpatory facts.

When the state had closed, the defence offered to show that

the defendant, in aiding in the passage and effectuation of the

resolution which I have i)ronounced to be illegal, did so under

the advice of counsel, and in good faith, and from pure and

honest motives, and that he therein exercised due care and

caution. The arguments upon this interesting topic, contained

in the briefs of the respective counsel, marked, as such briefs

are, by acute reasoning and copious learning, have been of

much assistance in the examination of the subject.

On the part of the defence, it is strongly urged that the

defendant was not a volunteer in this affair; that he was
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bound, under the obligations of public duty, to decide and act

in the premises, and that if he acted with an honest purpose,

and with due circumspection, to hold him guilty under this

law would be contrary to those essential principles of justice

and public policy on which all law is founded. To enforce

this view, we are referred to those general maxims of criminal

law which have been so often repeated by judges, and which

are so well sununarized by Mr. Bishop in the first volume of

his work on Criminal Law, section two hundred and five, to

the effect, "that in no one thing does criminal jurisprudence

differ more from the civil than in the rule as to intent. Crime

proceeds only from a criminal mind." Looked at in this

light, and in this general aspect, the position of the defence is

well calculated to strike the mind with great force, for we

have there as the elements of the juncture that the defendant

was honest, that he acted with caution, and that he was com-

pelled to act, so that his violation of law was an unavoidable

resultant from a discharge of duty, in it's best form. It is,

therefore, urged that the result is that the rule of law that

will convert the defendant into a criminal is a rule that must

inevitably, on many occasions, lead to the inculpation, by force

of the criminal law, of this class of officials if they discharge

their duty faithfully.

But it will be observed that the principle that infuses life

into this line of argument is too broad to be assented to in its

full extent. Nothing in law is more incontestable than that,

with respect to statutory offences, the maxim that crime ])ro-

ceeds only from a criminal mind does not universally apply.

The cases are almost without number that vouch for this. The

defendant in this case pleads that he was ignorant of the law as

applied to -the facts involved in his conduct. But it has been

many times decided, and indeed is the admitted general rule,

that ignorance of the law is no defence against a criminal

charge. Mr. Wharton, In an article published in the Albany

Law Journal on February 5th, 1879, page thirty-four, says

" that ignorance of law is no defence Is generally admitted."

Mr. Broom, in his Legal ISIaxinas, thus clearly delineates
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the legal doctrine: "It is," says Lord Kenyon, "a principle

of natural justice, and of our law, that the intent and the act

must both concur to constitute the crime." " A man," as re-

marked by Earle, Chief Justice, " cannot be said to be guilty

of a delicit, unless, to some extent, his mind goes with the act.

And the first observation which suggests itself in limitation

of the principle thus enunciated, is that whenever the law

jjositively forbids a thing to be done, it becomes thereupon

ipso facto illegal to do it wilfully, or, in some cases, even

ignorantly, or, maybe, to effect an ulterior laudable object, and

consequently the doing of it may form the subject matter of

an indictment, or other legal proceedings simpliciter, and with-

out the addition of any corrupt motive."

In the case of State v. Goodenow, 65 Me. 30, it was decided,

on an indictment for adultery, that the defendant could not

defend on the plea that she believed that she had been legally

divorced. And, in like manner, it is easy to cite cases estab-

lishing the doctrine beyond dispute or cavil, that in many

cases an honest mistake in regard to a state of facts will not

exculpate when the prohibition of a statute has been violated.

As an illustration, I will refer to Beg. v. Woodrow, 15 31.

& W. 404, which was an information against a retailer of

tobacco, for having in his possession adulterated tobacco ; and

it was held that he was punishable, although it was shown

that he had purchased it as genuine, and had no knowledge

or cause to suspect that it was not so. Another example is

presented in Commonwealth v. Mash, 7 Mete. 472, which was

the case of a woman marrying after her husband had been

absent for several years, in the honest belief that he was dead

;

such defence being disallowed. But on this head it is not

necessary to multiply authorities. A crowd of • them are

collected in the brief of the attorney-general, and in fact

it is admitted by the counsel of the defence that in a large

number of instances of statutory offences, the crime may be

committed in the absence of any wrongful intent. Nor even

with respect to the common law is it true that a guilty pur-

pose, or the possession of tlie knowledge requisite to make
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the mind guilty with respect to a particular act, is an essential

part of criminality. It is settled in that system by indubita-

ble authority, that a statute may be violated by a person so

soon after its passage that .the fact of its enactment could not

by possibility have come to his knowledge. Judge Story, in

one of his decisions, recognizes this as an established principle

of the common law, and applies it to the issue before him.

But, on the other hand, it is equally undeniable that in

some cases, when the prohibition in a statute against doing a

certain act, or series of acts, is couched in general terms,

courts have, to use the language of Lord Cockburn, imported

into the statute a proviso that the denoted act shall be done

from a guilty mind. Such was the case of Ride?' v. Wood, 2

E. & E. 338, which was an information against the defendant

for unlawfully absenting himself from the service of his em-

ployer during the term of his contract of service, contrary to

a statute, the proceeding being founded on a law which enacted

that if any servant, &c., " shall contract with any person or

persons to serve him, &c., for any time or times whatsoever,

and having entered into such service, shall absent himself or

herself from his or her service before the term of his or her

contract shall be completed, the person so offending may be

committed," &c. The defendant having absented him.-elf

from the service contracted for by him, under the honest

belief tliat a notice that he had served had legally dissolved

tlie contract, the court held that he could not be convicted if

he had given the notice in good faith, and believed in its legal

efficacy, although in point of law such notice was a nullity.

This is manifestly a clear case in which the court held that

the culprit must have had a guilty mind, although such ruling

had the effect of qualifying the general statutory language.

There are other cases in the same line cited in the briefs.

Now these two classes of cases, diverging as they do, and

seemingly standing apart from each other, may at first view

appear to be irreconcilable in point of principle ; but, never-

theless, such is not the case. They all rest upon one common
ground, and that ground is the legal rules of statutory con-
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struction. None of them can legitimately have any other

basis. They are not the products of any of the general

maxims of civil or natural law. On the contrary, eacii of thi?

set of cases is, or should have been, the result of the judicial

ascertainment of the mind of the legislature in the given

instance. In such investigations the dictates of natural jus-

tice, such as that a guilty mind is an essential element of

crime, cannot be the ground of decision, but are merely cir-

cumstances of weight, to have their effect in the effort to dis-

cover the legislative purpose. As there is an undoubted com-

petency in the law maker to declare an act criminal, irrespective

of the knowledge or motive of the doer of such act, there can

be, of necessity, no judicial authority having the power to

require, in the enforcement of the law, such knowledge or

motive to be shown. In such instances the entire function of

the court is to find out the intention of the legislature, and to

enforce the law in absolute conformity to such intention. And
in looking over the decided cases on the subject it will be

found, that in the considered adjudications, tiiis inquiry has

been the judicial guide. And naturally, in such an inquiry,

the decisions have fallen into two classes, because there have

been two cardinal considerations of directly opposite tendency,

influencing the minds of judges; tiie one being the injustice

of punishing unconscious violations of law, and the other the

necessity, in view of public utility, of punishing, at times,

some of that very class of offences. All the cases that are

pertinent that are relied upon by the counsel of the defend-

ant in this case, are decisions that have been produced mainly

under the influence of the former of these two classes of con -

sideratious, but they are all, nevertheless, mere constructions

of the respective statutory enactments. These citations are

made with a view to show that as a general rule the courts

will require a corrupt motive to be shown when the statutory

denunciation against doing an act contains no such requisition.

But the authorities vouched do not sustain that large proposi-

tion ; they simply evince that in those special instances in con-

struing the respective enactments, a legislative purpose was
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perceived of requiring, to constitute the offence, a mind con-

scious at the time of wrong doing. The decisions thus

adduced are not many ; some of them are not apposite to the

question ; and none of them can be said to sustain the propo-

sition tiiat in cases where a statute in general terms prohibits

the doing of a particular act, the court will interpolate into

such statute the requirement of a corrupt motive as an ingre-

dient of the offence, on the sole ground that otherwise it

would be opposed to natural justice. For a moment I will

turn my attention to these cases, to see how far they sustain

the proposition above stated, or the kindred proposition that a

misapprehension as to the legal application of a statutory

prohibition will excuse its infringement. The two cases of

Rex V. Jackson, 1 T. B. 653, and Rex v. Barrat, Doug. 449,

have no relevancy, as they were motions for informations, and

were therefore applications addressed to the discretion of the

court. The next case is that of Commonwealth v. Bradford,

9 Mete. 268, in which the indictment was for illegal voting,

but it can have no appreciable bearing upon the present inquiry,

for although it was indeed held that a mistake with reference

to the law might be proved, it appeared that the statute

alleged to have been violated, made a knowledge of the law

a component part of the offence. The act imposed a penalty

on a person who should vote " knowing himself not to be a

qualified voter;" and the court sanctioned the admission of

evidence tending to show an honest error as to the law. I do

not think that it is to be questioned that where a corrupt pur-

pose or guilty knowledge is a part of the crime, ignorance of

the law may be shown. The recent case of State v. Noyes

was affected by such a circumstance, and the defendant was

permitted to show, in repulsion of the charge of fraud,

that he was honestly mistaken as to the law and that he

acted under the advice of counsel. In the present case, if

this act of 1876 had declared that if any member of the

board of freeholders should corruptly contract a debt in excess

of the prescribed limit, there would not upon this point have

been any question worthy of a moment's discussion. The
Vol. XII. 2 p
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next case, which is that of Commonwealth v. Shedd, 1 Mass.

228, is subject to this same criticism.

The next case is the anonymous one taken from 2 East P.

C. 765, and it, witii respect to its enactment, Avas this : A
statute made it an indictable offence for any person to have in

his possession any canvas stamped with the king's mark,

unless such person had a certificate of an officer of the crown

showing how such article came into his possession. The de-

fendant, who was a woman, was found with such a piece of

canvas in her possession, and had no certificate showing how

it came to her. On the trial it appeared that the defendant's

husband had purchased it in his lifetime at a public sale by

the officers of the navy, and had used it in the family, and

that it had been left in the house at his death, and that no

certificate appeared to have been taken at the sale. It was

obvious that the defendant was morally not guilty and the

court pronounced her legally not guilty. As far as appears

there was no attempt to put any construction on the statute,

derived from its language or the object at which it aimed, but

the case as reported was disposed of by the remark made ap-

parently to the jury, that " if the defendant's husband really

bought the linen at public sale, but neglected to take a certifi-

cate, or did not preserve it, it would be contrary to natural

justice, after such a length of time, to punish her for his

neglect." This as an observation to the jury would not be

out of the way, but as lapse of time could have nothing to

do with the matter in its legal aspect, it would be an improb-

able conclusion to infer that the judge in these expressions was

assigning his grounds for holding this law inapj)licable if the

defendant's possession of this article was unconsciously wrong-

ful. But I do not think this case, from extrinsic considera-

tions, of much force as a precedent. It is true that the judg-

ment is said to have been rendered, under the circumstances

stated, by Judge Foster, who in his day was eminent for his

learning, especially in the field of criminal law, but the case

is not taken from the well-known volume entitled " Foster's

Reports," and which was prepared and published by the judge
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himself, but from the appendix added by another hand to the

third edition, and which appendix is of no authenticity, for

we are informed by Mr. Dodson, in iiis life of Judge Foster,

that this appendix contains matters which the judge, by the

advice of Lord Mansfield and Lord Hardwicke, had himself

suppressed. I also observe that in the preface to his own

edition this venerable magistrate says that he is about to sub-

mit a few crown cases in which he had taken a share, and

that his other notes " are too crude and imperfect to admit of

publication," and yet it is from these notes that the appendix

in question has been composed. It seems to me this case is

of little account. Moreover, it is highly probable that it was,

in point of fact, put on the same ground with Beg. v. Sleep,

8 Cox's Grim. Cas. 472, which is another authority cited for

the defence, and which was the case of a person indicted

under the same statutory provision for having in his possession

certain copper marked with an arrow, denoting that it had

formerly belonged to the government. The jury having

found that the evidence was insufficient to show that the cop-

per was thus marked, Cockburn, Chief Justice, and his asso-

ciates .adjudged that there could be no conviction, the Chief

Justice saying that " the ordinary principle that there must

be a guilty mind to constitute a guilty act applies to this case,

and must be imported into this statute, as was held in Reg. v.

Cohen, 8 Cox's Crim. Cas. 41, where this conclusion of law

was stated by Hill, Justice, with his usual clearness and

power." It will be perceived that the Chief Justice does not

attempt to justify the implication made by him, except by

the reference to the judgment of Hill, Justice, in the case

named, so that we are constrained to refer to that decision for

explanation, and by doing so, we find the enactment in ques-

tion is expounded in the usual way by a reference to its con-

text and its effects, and the conclusion arrived at that unless

the adjudged interpretation should be adopted the act would

be run into absurdity. No one can doubt that, granting these

judicial jiremises, the conclusion was in harmony with ordinary

4'ules. «



596 COURT OF ERRORS AND APPEALS.

Halsted v. State.

The remaining cases cited, Reg. v. Tinkler, 1 Fos, & F.

513 ; Hearne v. Garten, 2 E. & F. G6 ; Rider v. Wood, 2 E.

& E. 338 ; Taylor v. Neioman, A B. & aS'. 89 ; Buchmaster v.

Reynolds, 13 C. B. [N. S.) 62, and United States v. Connor,.

3 McLean 573, are all decided on the same principle that

was applied in the last case just specially noticed. It is in.

this class of decisions that the case of State v. Cutter, 7 Vroom

125, is to be included.

These cases have been specially referred to by me, with the

purpose of illustrating by examples the conclusion already

expressed, that the subject under consideration is completely

embraced in the legal department of statutory construction,,

and that each decided case rests on its own facts and particu-

larities, and that the maxim, " actus non facit reum nisi mens

sit rea," has no controlling effect. That this maxim has, and

should have, in every doubtful case a decided influence, is not

denied ; but it is intended to be affirmed that when an act is

prohibited in express terms by a statute, such prohibition can-

not be contracted so as to embrace only such persons as guiltily

do such act, by the unassisted force of such maxim.

The course of the inquiry, therefore, has led to this point

:

is there anything in the language of the statute now to be

construed, or in the legislative design displayed in it, or in

the consequences, if its terms are construed strictly, by force

of which this court can limit its operation to those only who

act with consciousness of violating the law?

Now it is incontestable that, in view of the interpretation

above put upon this provision of the statute, the duty thereby

required of this defendant was of the simplest possible char-

acter. According to that interpretation the legislature, in

effect, said to these freeholders, "yourselves fix the sum

requisite for your expenditure during the year, but you are

interdicted from making any payment or contracting any debt

beyond such limit." I 'find it impossible to regard such a

})rohibition as involving any idea of complexity, or difficulty

in its execution. To obey such an injunction seems, to my
mind, a very intelligible matter indeed; certainly a duty much
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easier of performance than that of the retailer of tobacco,

mentioned in the case already cited from Ileeson & Webby,

who was enjoined, under a penalty, not to have in his posses-

sion any adulterated tobacco, and which duty, his counsel

contended, could only be perfectly and certainly performed

by having a chemical analysis made of each sample that he

purchased. If the duty, then, be a simple one, and not one

which is subject to very great difficulties in its performance,

there is nothing in the nature of the act prohibited from

which the court can say, in the face of the legislative lan-

guage, that it was not the intention to make it applicable to

-every one who should violate its letter. Counsel indeed

pressed upon the court the consideration that this statute,

from the infelicity of its phraseology, was, with respect to its

purpose or application, open to much question, and that in

point of fact professional gentlemen had expressed variant

opinions with regard to it. This may be so, but when the

question is as to the intention of the legislature, this argument

is out of place. It would be preposterous for this court to

hold that the legislature, in this act, has intended to punish

the person who infringes the letter of this law, without regard

to the question of his moral delinquency, and at the same time

to say that such effect shall not be given to the statute, because

of the lame way in which it has been penned. This would

be to put the case upon the rejected ground of the hardship

arising from applying the law to a person whose mind was

not guilty, instead of abiding by the adopted doctrine of

ascertaining the intention of the law maker. The sole busi-

ness of the court is to find the meaning of this law, and then

to give it effect in that sense. It will also be obsei*ved that

the result to which I have come, that this duty imposed on

the freeholders is a plain one and one not difficult of perform-

ance, dissipates all idea that the court can, by construction,

control the generality of its terms, on the ground that, read

in its rigor, it bears so hardly on this class of officers as to

raise a presumption against such an interpretation. If there

has been any hardship, it has arisen from the verbal obscurity
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of the statute, and such a consideration, it has been just re-

marked, ought not to affect the mind of the court. Nor is it

the province of the court to say whether this law is too rigor-

ous or not; that is tiie part of the legislature ; but it certainly

is not clear that such a regulation may not be subservient to-

a wise public policy. Entertaining the view that the act

Avhich this defendant was ordered to abstain from doing was

neither difficult to comprehend or to perform, I find myself

unable to yield to the notion that the language of the provi-

sion in question can be curtailed by construction.

The judgment should be affirmed.

F(yi' affii-mance—The Chancellor, Chief Justice, De-

PUE, Reed, Scudder,Van Syckel, Woodhull, CiiEMENT^

DoDD, Green, Lilly—11.

For reversal—None.

JENNIE E. SMITH AND COVERT D. BENNETT, PLAINTIFFS

IN EEROR, AND STATE OF NEW JERSEY,. DEFENDANT
IN EEEOE.

1. If a jiulgraent in a criminal case is reversed on error, in consequence

of an error committed by the trial judge in cliarging the jury, tlie

first trial will not be a bar to a retrial on the same indictment.

2. The modern English doctrine seems to be that nothing but an existing

judgmenf, either of conviction or acquittal, so that a plea of autre fois

convict or autrefois acquit can be pleaded, will have that effect.

3. The constitution of this state goes no further than to forbid the retrial

of a person who has been acquitted.

The plaintiffs in error were tried and convicted of murder

in the first degree. That judgment was reversed in this court

for errors in the charge of the judge to the jury, and a venir&

de novo directed to be issued.

This was a motion to amend that entry.
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For the motion, G. Collins and James Flemming.

For the state, J. P. StoeJcton, Attorney- General

The opinion of the court was delivered by

Beasley, Chief Justice. The present motion has for

its object the amendment of an entry made in the minutes of

this court at the last term. The plaintiffs in error havmg

been convicted of the crime of murder in the first degree,

before the Court of Oyer and Terminer of the county of

Hudson, and having removed that judgment first to the

Supreme Court and then to this court by writ of error, and

such judgment having been reversed in this court for mistakes

in law appearing in bills of exceptions taken to the judge's

charge to the jury, and a judgment of reversal having been

here entered with an order directing a venire de novo to be

issued, the application now made is to vacate so much of such

order of reversal as prescribes the summoning of a new jury.

It is said that the subject embraced in this part of the entry

was not considered by this court ; that no reference is made

to it in the opinion which was read in this cause on the former

occasion ; and that the order for this new jury process has

been, through inadvertence, improperly embraced in the

judgment.

The motion is based on a single ground, and that is that

these defendants, having been once tried for this offence, can-

not be retried for the same cause, on tiie ground that the

fundamental principles of law prohibit the putting of a per-

son twice in jeopardy of his life for the same crimination. It

is contended that this is one of the settled rules of the com-

mon law, and which has existed so long as to be entitled to

take rank among the maxims of our jurisprudence. The first

inquiry, consequently, will be whether this contention is well

founded in point of fact.

Preliminarily, however, it should be noted t!iat the propo-

sition that a person cannot be twice tried under the same

criminal accusation, would take neither form nor place in any
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abstract system of morals. There is nothing inconsistent with

the precepts of natural justice in the retrial of a person

charged with crime, provided there is reasonable groimd to

believe that, on the first essay, a just result has not been

reached. In such a position of affairs it would be manifestly

just that the matter should be re-investigated, as well on the

application of society as on that of the party criminated.

Where, from a prosecution, either an acquittal or conviction

has resulted, and from further examination it is made to

appear that such conclusion does not express the truth of the

case, the legitimate course would be to correct the error, and

to substitute for it such truth. And it seems to me that, in

every well-constituted government, this is what is really

attempted to be done, unless in those exceptional instances in

which the right of retrial would put the defendant too much

at the mercy of the government, or would otherwise be

oppressive.

And this I understand is what has, in point of fact, taken

place in the natural development of the common law. In

making this assertion, I rely on precedents and decisions, and

not on judicial dicta or general expressions. I know of no

case in the English courts in which, when a judgment of con-

viction has been reversed, a retrial has not been ordered, unless

when there has been an incurable defect in the proceedings.

There can be no doubt that cases can be readily instanced in

wliich such a course would not be considered justifiable ; but

I am alluding now to the practical working and outcome of

the system. As far as my information extends, no convicted

felon has been permitted, u])on finding a legal flaw in the pro-

ceedings, to depart from the dock unpunished on the sole

ground that it would be inconsistent with established rules to

jeopard his life a second time. As there have been many

reversals in cases of this character, it is manifest, from the

result stated, that the ritle in question can in no proper sense

be said to be a general one. Indeed, so far from such being

the case, it appears to me that, in its application to reversed

convictions, the so-called rule embraces not the bulk of the
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cases but only the exceptions which theoretically have been

claimed to exist. Thus, for example, if the indictment be

insufficient and the judgment be reversed for that cause, as in

Vaux's case, 4 Eep. 44, there will admittedly be a retrial. So

if, on demurrer to a valid indictment, the court by mistake

gives judgment in favor of the defendant, a trial may be had

after the reversal of such decision, Reg. v. Houston, 2 Crawf.

& Dix 310 ; and the same result follows, if from the mis-

conduct of the jury a verdict is not rendered; or if sickness

intervene after the jury is impaneled, or in case the jury are

unable to agree, and thus the trial is necessarily brought to

a close. In tiiese classes of cases, and others that might be

named, it has been thoroughly decided that after such abortive

results, the prisoner may be again put upon his trial. I am
aware that subtle reasons have been assigned for some of these

consequences, but at the present moment I advert only to the

actual results that have been reached. If, on the other hand,

we look for the cases in which the rule in question has stood

in the way of the retrial of a convicted prisoner, the judgment

having been reversed, I think as I have said that in the annals

of the English law there will be found not a single instance

of the kind. There is an Irish case to this effect, but none

other that I know of. Undoubtedly there are cases to which

such a rule might be applied with some show of reason, and, in

my opinion, they would all be embraced in a single class, and

that class composed of instances that would but seldom occur.

The class to which I refer comprises these cases in which the

trial, by the mistake or misconduct of the court, is discon-

tinued, against the wishes of the defendant, after the jury are

sworn and before judgment rendered. It is universally

admitted, and as appears to me from the most imperative con-

siderations, that if the court, during this interval, should, in

spite of the protest of the defendant, discharge the jury, in

the absence of any legal necessity for so doing, or should per-

mit, under similar conditions, a nolle prosequi to be entered,

that such judicial action would be, under any ordinary state

of circumstances, unreasonable, and oppressive of the prisoner.
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And it will be observed that the rule when restricted within

this limit has a manifestly reasonable foundation, for it sub-

serves, by regulating the discretion of the judge, the important

purpose of protecting the prisoner from the exercise of a power

which, if it existed as a matter of right in the government,

could be used most oppressively and to the utter subversion

of the ri^ht to a speedy and fair trial on the part of defend-

ants. This abuse actually occurred in the case of WMtebread

& Fenioick, 2 St. Tr., which was for a capital offence, and

in which the jury was discharged after the evidence was con-

cluded on the part of the crown, the only reason being that

there was not evidence sufficient to convict. This case lias

seldom been referred to, except for the purpose of being con-

demned. It affords, however, an appropriate example of the

value of the rule that tends to exempt from a repeated jeop-

ardy, when properly applied. Beyond this function of de-

feuding prisoners against this narrow class of oppressions I

can discover but little benefit in the maxim. It seems to be

of no service with respect to the right to plead a former con-

viction or acquittal, inasmuch as the former judgment, in its

own nature, is conclusive of the subject embraced in it, leav-

ing nothing for subsequent adjudication, and is, consequently,

a bar, without help of such maxim, to a second prosecution.

With respect to the maxim in the extended form that, upon

the argument, was claimed for it, but little authority, in my
estimation, is to be discovered in the reported cases. The name

of Lord Coke appears to have constituted its principal sanction,

and yet, when we examine what he has said upon the subject,

it seems evident that his expressions have been exaggerated

and misapplied. He refers to the topic twice, the allusion in

1 Inst 227, b, being in these words :
" A jury sworn and

charged in case of life or member, cannot be discharged by

the court or any other, but they ought to give a verdict ;" and

in the second part of the same work, (2 Inst. 110,) is a similar

declaration, the language being :
" To s[)eak here once for all,

if any person be indicted of treason, or of felony, or larceny,

and plead not guilty, and thereupon a jury is returned and
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sworn, their verdict must be heard, and they cannot be dis-

cl)arged." For these dogmas but a single case from the Year

"Books, (21 Echo. III., 18,) is cited, and that is certainly but little

to the purpose, as the question involved was whether, at a cer-

tain stage of the proceedings, the defendant should have the lib-

erty of becoming an approver, and nothing is said with regard

to a general rule that a jury once sworn cannot be discharged.

I think it quite doubtful whether Lord Coke meant by these

expressions anything more than that a jury after being sworn

could not, in the exercise of a proper judicial discretion, be dis-

charged at the mere will of the court or of that of the repre-

sentative of the government. It may, perhaps, be reasonably

regarded as a strong protest against the existence of that un-

bridled discretion in the court to discharge the jury in any

stage of the proceedings that had then already been oppro-

briously displayed in some of the state trials. The expression,

" to speak once for all " has more the air of emphatic protesta-

tion, than that of an ordinary enunciation of a legal principle.

Be this as it may, it is demonstrably clear that Lord Coke
could not have intended to assert that all that is embraced

within the literal import of his piirases was in his day the

settled law, for there were at the time decided cases which

were plainly inconsistent with such a view, and of wliich it

is scarcely presumable that so consummate a legal scholar

was ignorant. I will, as examples, refer to two cases that

occur to me. The one is an anonymous case, cited in Fost.

27. It occurred in the reign of Henry VIL, and is stated

in these words :
" It was an indictment for murder, and

not guilty pleaded. The jury having heard all the evidence,

withdrew to consider of their verdict, and being returned,

delivered their verdict into court in writing. And beins: ex-

amined by the court how they came by that writing, confessed

that it was delivered into their hands by the prisoner at the

bar as they passed by him. The court thereuj)on discharged

the jury of the prisoner, and committed them for this misbe-

havior. And a new venire was awarded." The jury in this

case was discharged and the verdict set aside, on the ground
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that the defendant was guilty of something like embracery;

a result which, perhaps, at the present day, might be sanc-

tioned. The other case to which I allude is that of Mansell,

1 And. 103, in which, with the consent of the defendant,

the jury was discharged after the evidence was closed on both

sides. And in addition to these cases which had been adjudged

anteriorly to the [)ending of these passages of the Institutes,

nothing is more certain than that the law at the time was not

in such a condition as to make it practicable to formulate any

general rule from the adjudications upon this subject. Any
one who will search will find that there was nothing settled

with respect to this matter at the time wdien the Institutes

were composed, or for a long time afterwards. When Lord

Coke died. Sir Matthew Hale had attained his majority, and

we have but to glance at the treatise of the latter on the crimi-

nal law to be convinced of the truth of this observation. For

example, after noticing the doctrine in the passages cited from

Lord Coke, he says, 2 P. C. 295 :
" But yet the contrary

course hath for a long time obtained at Newgate, and nothing

is more ordinary than after the jury sworn, and charged with

a prisoner, and evidence given, yet if it appear to the court

tiiat some of the evidence is kept back, or taken off, or that

there may be a fuller discovery, and the offence notorious as

murder or burglarly, and that the evidence though not suffi-

cient to convict the prisoner, yet gives the court a great and

strong suspicion of guilt, the court may discharge the jury of

the prisoner, and remit him to the gaol for further evidence;

and accordingly it hath prevailed in most circuits of England,

for otherwise many notorious murders or burglaries may pass

unpunished by the acquittal of a |)erson probably guilty,

where the full evidence is not searched out, or given " A
number of instances are then given in which, at the discretion

of the court, juries were discharged in capital cases, after they

had been sworn. These citations are not intended for the

purposes of showing that the judicial power which was thus

exercised is to be justified ; but as authentic witnesses of the

truly unsettled and plastic state of the practice in regard to
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this matter during the long period covered by the life of Lord

Hale. The following cases bear testimony to the same condi-

tion of things . Rex v. Jane D , 1 Vent. 69 ; Keil. 46, 52
;

Rex V. Segar, Comb. 401 ; T. Raym. 84.

Nor, in this place, should the authority of the Doctor and

Student be pretermitted, for the work has the commendation

of Lord Coke himself, for he says, using his own language,

" the author's name was St. Germain, a discreet man and well

read." I will refer to the following passage of that well-

known work, Doc. and Stu., c. 52 :
" And if the jury will in

no wise agree, I think that the justices may set such order in

the matter as may seem to them, by their discretion, to stand

upon reason and conscience, by awarding of a new inquest,

and by setting a fine upon them that they shall find in de-

fault, or otherwise, as they shall think best by their discre-

tion ; like as they may do if one of the jury die before verdict,

or if any other like casualties fall in that behalf." And here

again it is plain the doctrine is stated in a way that is repug-

nant to the generality of Lord Coke's rule, which denies tiie

right to discharge the jury in any case whatever after they

have been called to the book.

The case of Rex v. Keite, 1 Ld. Raym. 138, should also

be particularly noticed, for it indicates to us what Lord Holt

thought, in a measure, on this subject. There were two in-

dictments—one for murder and the other for stabbing under

the statute—and there were two special verdicts, and the dif-

ficulty was to deduce, from the facts stated, by legal rules, the

character of the crime. No conclusion was arrived at with

respect to this point by the court, but Lord Holt suggested

defects in the indictments, and the indictment founded on the

stabbing was quashed ; and, after noticing certain imperfec-

tions in the other indictment, the report says, referring to the

Chief Justice, " He did not say absolutely that these excep-

tions to the indictment of murder are fatal ; but he said that

if the king's counsel did not insist to demand their judgment

upon the verdict, he should make no scruple to quash it. And
the king's counsel not opposing it, both the indictments were
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quashed." The defendant was bailed, to be tried at the next

Assizes, where he was found guilty of manslaughter. Here,

the defendant having been once tried, could not, according to

the so-called general rule, be again put in jeopardy for the

same offence, and yet Lord Holt did not hesitate to quash the

indictment, with the assent of the counsel of the crpwn, al-

though he " did not say absolutely" that the exceptions to the

indictment were fatal. The facts had been found against the

prisoner, and he was consequently in danger of his life, and

there is no reason to suppose that the tliought so much as

entered the mind of this most enlightened and experienced

judge that, by making this decision in favor of the prisoner,

he could claim to take advantage of it in the way cf a bar to

a second prosecution.

And, indeed, for a century after the time of Lord Coke the

common law undoubtedly continued in this unsettled condition

upon this point, for tlie question of the power of the court to

discharge a jury 'from the box in a capital case Avas directly

raised and discussed as an open question in the important case

of the Kinlochs, Fost. 22. This trial grew out of the rebellion,

and occurred towards the close of the year 1746. The legal

quiistion which was presented to the attention of the court

arose out of this state of facts : When these defendants were

first arraigned, and a jury sworn, and the case opened by the

solicitor-general on the side of the government, it was sug-

gested that tiie counsel of the defendants wished to interpose

certain objections, and which, upon being disclosed, appeared

lo amount to a plea to the jurisdiction, and which, therefore,

could not legally be made available at so late a stage of the

procedure. There were certain equitable considerations which

finally induced the court, at the request of the j^risoners, and

with the assent of the attorney-general, to permit a juror to

be discharged. This being done, a plea to the jurisdiction,

founded on the matter just referred to, was put in, and being

overruled by the court a new jury was impaneled, and the

defendants convicted ; and being brought to the bar to receive

judgment, their counsel moved for an arrest of judgment, on
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the ground that tlieir second trial was a mistrial, inasmuch as

the first jury had been discharged after having been sworn.

To sustain tliis position, the before-cited authority of Lord

Coke was principally relied on. The question thus raised was

fully argued and carefully considered, the result being the

overruling of the motion, and the prisoners were accordingly

sentenced and executed. In an admirable opinion, replete

with learning and good sense, Judge Foster refutes the idea

that there is any inflexible general rule governing the practice

in respect to the matter. In the course of his remarks he

says that " it seems that an opinion did once prevail that a

jury once sworn and ciiarged in any criminal case whatsoever

could not be discharged without giving a verdict, but this

opinion is exploded in Ferraris case, Raym. 84; and it is

there called a common tradition, which had been held by

many learned in the law." And again he says, referring to a

line of cases cited by him, "but still they show that the rule

now contended for on the part of the prisoners cannot be true

in the latitude the words import. And I think they do in

part show, what I hinted in the beginning, that no general

rule can govern the discretion of the court on this question in

all tiossible cases and circumstances." He then cites, with

approbation, these sentences from Lord Hale :
" In case a

man in a phrenzy happen, by some oversight, to plead to his

indictment and put himself on his trial, and it appeareth to

the court on his trial that he is mad, the judge, in discretion,

may discharge the jury of him, and remit him to gaol, to be

tried after the recovery of his understanding." And he con-

cludes that the judgment in the case before him ought not to

be arrested, as "the discharging of the jury in this case was
not a strain in favor of prerogative—it was not done to the

prejudice of the prisoners ; on the contrary, it was intended

as a favor to them."

This case, which I consider a leading one, has never been

reversed, and it serves two purposes—first, it entirely explodes

the notion that after the prisoner has been once put in jeopardy

by the legal impaneling of a jury he cannot for the same
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matter be again put upon his trial before a second jury; and,

second, its tendency strongly is to favor the conversion of the

rule into an emphatic caution against a discharge of the jury

after they have been sworn, without the consent of the prisoner,

and in the absence of any overruling necessity.

That there is a power in the judiciary to discharge a jury

in criminal cases, after having been impaneled and sworn,

and to retry the prisoner after an illegal verdict of conviction,

under certain circumstances, will also appear by a reference to

the following cases: Rex v. Hayes, 2 Ld. Raym. 1521;

King v. Scalbert, 2 Leach's Cas. 706 ; King v. Stevenson, 2

Leach's Cas. 618 ; Elizabeth Meadow's case, Post 76.

Passing by some slight indications scattered here and there

through the reports, showing the persistence of this uncertainty

and judicial vacillation as to the existence of any course of

practice that could be called a rule upon the subject, if we

come to the time of Sir William Blackstone we find the same

unfixed condition of things. This appears in the very terms

used by the commentator in his attempted definition of a rule.

These are his words :
" When the evidence is closed on both

sides, and indeed where any evidence has been given, the jury

cannot be discharged (unless in case of evident necessity) until

they have given in their verdict." This rule differs from Lord

Coke's in respect to the elastic qualification contained in it,

and in the feature that it is applicable alike to crimes of all

grades. Moreover, it will be observed that the practical

efficacy of the rule is left entirely dependent on the construc-

tion that may be put upon the clause relating to the class of

cases to be excepted out of the rule. What are cases of

evident necessity, and who shall be the arbiter on the subject,

have been the disputed questions from the beginning. In the

case of Whitebread & Fenwick, already cited from St. Tr.,

in which the jury was discharged because the government had

failed to make its case good, the judges doubtless thought that

there existed a case of evident necessity for their action. It

is clear that the matter was not subjected to anything like a
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determinate regulation by the definition of the great commen-

tator.

My examination of the cases up to this period when they

cease to be of peremptory authority in this state, has con-

vinced me that there was no general rule upon the subject in

question that was considered inflexible or inviolable by the

courts ; but that as successive exigencies occurred, and it be-

eame necessary to reverse judgments or discliarge juries in

criminal proceedings, such results were invariably attended by

an order for a venire de novo, unless the error occasioning the

reversal was of a fundamental nature, in which event the

[)risoner was consigned to bail or to prison to await a retrial

on a new indictment. As I have already lemarked, there

appears to be no recorded instance of a trial that had been

rendered abortive by reason of the discharge by the court of

a duly impaneled jury, or of an imperfect verdict, or by re-

versal for error apparent on the record, being held equivalent

to a legal acquittal or conviction, so as to stand as a bar to a

further prosecution.

Nevertheless, during this whole period of time there cer-

tainly appear clear traces in the books of an impression pre-

vailing quite generally, that cases might occur in which the

action of the court in bringing the trial to a premature close

after the jury had been sworn, might constitute error in law

and be tantamount, in legal effect, to a verdict in favor of the

defence. Such an idea is expressed in the rule enunciated by

Blackstone, unless we regard such rule as a declaration of

judicial duty in the exercise of that discretion which in most

respects is admittedly lodged in the court, over the conduct of

the trial. And indeed this is the very interpretation put upon

it by certain recent cases in the English courts, and which

appear to me to be altogether conclusive upon the point, taking

into account the thoroughness of the discussions on these occa-

sions and the eminence of the persons who participated in the

decisions.

The first of the cases to which I thus allude, arose in the

Irish courts, and is that of Conway and Lynch v. Queen, 7 Irish

Vol. XII, 2q
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L JR. 149. It was an indictment for a capital oifence, and

the jury had been discharged by the court, on the ground that

they were not able to agree upon a verdict. At a subseq-uent

Assizes, when the prisoners were again placed at the bar for

trial upon the issues so previously joined, they interposed a

special plea, in the nature of a plea puis darrien continuance,

setting forth their former arraignment and the proceedings at

the trial, and then averring the discharge of such jury by the

court, with negations that such action was at the request of

the defendants or in consequence of sickness, or the miscon-

duct of the jury, or for any other legal or sufficient cause

whatsoever. To this plea the crown replied, showing in sub-

stance that the jury were sent to their private room to delib-

erate on their verdict, and that they remained there " without

meat, drink or fire or other refreshment" for the space of

twenty-four hours, and that they then returned into court, and

there in the presence of the defendants declared that they had

not agreed, and could not agree together on any verdict; and

that thereupon, in the exercise of their discretionary power

and authority, the said jurors were discharged. This replica-

tion was demurred to, and upon joinder the issue was found

for the crown ; and thereupon the prisoners were tried, con-

victed and sentenced to death. This record having been re-

moved from the Assize Court to the Queen's Bench in Ireland,

the judgment which had been rendered was reversed and the

prisoners were discharged. This decision proceeded on the

ground that the Assize Court had no discretion to discharge the

jury unless in a case of evident necessity ; that if such neces-

sity existed, an entry of the facts establishing such necessity

should have been made on the record ; and that the Queen's

Bench, sitting as a court of errors had a right to review the

act of the court in discharging the jury. But this conclusion

was not the unanimous opinion of the judges, but was reached

in the face of a memorable protest in the dissenting opinion of

Mr. Justice Crampton. I say memorable protest, because tlie

dissenting opinion referred to has virtually been adopted by

the judges of the Court of the King's Bench in England in a



NOVEMBER TERM, 1879. 611

Smith and Bennett v. State.

case presently to be noticed, and because the opinion itself is

such a masterpiece of logical reasoning and well-digested

learning. The result to which this opinion leads is this:

that the question when and under what circumstances a jury

in the progress of a criminal case shall be discharged, is one

which is left entirely to the judge presiding at the trial, and

that " the evident urgency of the case in the advancement of

inipartial justice, and the necessary and indulgent protection

of the prisoner, are the circumstances by which the discretion

of the judge should be guided ;" and that error cannot be predi-

cated of such an exercise of discretion and consequently such

instances of judicial conduct are not reviewable. "But the

true and rational doctrine is," such is the language used, " that

where a trial proves abortive in consequence of no legal ver-

dict being given, a venire de novo ought to go, whether the

result has flowed from the error of the judge, or the jury, or

of both." The opinion further maintains, by much force of

argument and authority, that the principle which forbids the

putting of the prisoner twice in jeopardy does not apply to

any ease except such as have resulted in a lawful acquittal or

conviction. " To make such a case," says the learned judge,

*' the prisoner must show that he was ' legitimo modo acquietatus

vel convictus,' that is, by due course of law."

And these are the judicial declarations of the law which in

the year 1866 were deliberately sanctioned by the Court of

the Queen's Bench in England in the case of Winsor v. Queen,

L. R., 1 Q. B. 289. This was also a case in which a jury

failing to agree had been discharged by the court, and it was

resolved, after a very full examination of the j)recedents, that

the judge had a discretion in a criminal case to discharge a

jury, which a court of error could not review; that the dis-

charge of the first jury without a verdict was not equivalent

to an acquittal, and that a second jury process might issue.

Upon this subject Cockburn, Chief Justice, expresses himself

with his usual vigor and perspicuity ; he says, speaking of the

judicial power in question, "it appears to me that if the true

principle on which justice ought to be administered is regarded,
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it is essential in trial by jury not to abridge the judge's discre-

tion, but to leave it unfettered." With respect to the case of

Conway and Lynch v. Reg., wiiich has just been commented

on, he remarks, "that the judgment of Crampton, who dis-

sented from the decision of the other judges, carried to my
mind perfect conviction ;" and with respect to the right that

was claimed to assign error, on the exercise of such discretion

at the trial, he entirely disclaims such a power, and says, " it is a

fallacy, as it seems to me, to say that ' necessity ' here is a ques-

tion of law ;" and he adds, " therefore I say, in the first place,

that there was a discretionary authority, that the judge had

power to exercise it ; and I say secondly, whether it was prop-

erly exercised or not, it is not a matter that could be brought

before a court of error upon the record." With respect to a

duplication of jeopardy, the Ciiief Justice holds the same

views as those expressed by Judge Crampton and which have

already been cited. In this same case Mr. Justice Blackburu

delivered an opinion agreeing to the observations of the Chief

Justice, and said that the statements of the law by Crampton

in his "admirable judgment," he was convinced were correct;

that "when the jury have been brought together, the prisoner

has been given in charge, and the trial has commenced, there

is no doubt that the right course, if practicable, and the course

that ought to be adopted, unless there is some reason to the

contrary, is, that the jury should proceed to give their verdict,

acquitting or convicting the prisoner;" and he thus expresses

his conclusion, " that where there has not been a verdict de-

cisive of the guilt or innocence of the prisoner, and the indict-

ment has not been disposed of, whether it be owing to the

mistake of the judge, the fault of the jury, inevitable acci-

dent, or the improper discharge of the jury, in all these cases

indiiferently a venire de novo ought to be awarded." Likewise

he maintains that this exercise of discretion on the part of

the trial judge cannot bereviewed on error.

It will be observed, therefore, that if this authoritative

judgment is to be accepted as the final exposition of the law

upon this subject by the English courts, the result reached is
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that nothing but tlie existence upon the record of a judgment

of acquittal or conviction will be a bar against a retrial for

the same offence. A reversed judgment is utterly inefficacious

for such a purpose, and the judge's action in discharging the

jury in any stage of the proceedings cannot, on any subse-

quent occasion, be even drawn in question any more than can

the exercise of his discretion in postponing or ordering on the

trial.

Touching the judicial views entertained upon this topic by

the various courts in this country, it api)ears to me enough for

my present purpose to remark that, although on some im-

puitant matters in this field they are not consistent, yet I

think they, in the main, support the ultimate conclusions to

Avhich the English judges have come, except, perhaps, in the

one respect of considering every act done by the judge pre-

siding at the trial in discharging the jury a matter of discre-

tion, and not reviewable under any circumstances. In the

case of Barrett and Ward v. People, 2 Caines' R. 304, it was

directly held that when the public prosecutor, after the jury

had been sworn and evidence offered, with the assent of the

court and without the prisoner's consent, withdrew a juror,

merely because he was unprepared with his evidence, the

prisoner could not afterwards be tried on the same indict-

ment. And this view seems to be that taken by several of

tlie courts and text writers in this country, sucii an ending of

the prosecution being generally regarded as equivalent to an

acquittal of the prisoner. But this doctrine, in my judgment,

might, on occasions readily to be imagined, lead unnecessarily

to the frustration of justice in criminal pi'osecutions, and

whether it would be sanctioned in this state is not certain

;

but at present it will suffice to say that it is not now in ques-

tion, and that no opinion on the point is intended to be ex-

pressed. With regard to the right of the court to discharge

the jury when necessity exists, the American decisions appear

to be uniform in favor of the power; and it was so adjudged

in this state over half a century ago, in the case of State v.

Hall, 4 Halst. 319. On the other points, for the most part,
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the English and American cases are in harmony, and this,,

too, although in this country the subject has, to some extent,,

been affected by the circumstance that the common law rule-

has been embodied, in the form of an express provision, ia

the national constitution, and in those of several of the states.

But notwithstanding this new element, I have not found that

when a judgment of conviction has been reversed by the

action of the prisoner, that such judgment has operated as an,

acquittal, and that the government has consequently been

debarred from a further prosecution for the same offence. In

the year 1830 it was held by the Supreme Court of this state,,

in the case of State v. Jones, 6 JHalst. 290, that where a de-

fendant had been acquitted on the ground of a variance

between the allegation of the indictment and the proof, such

acquittal would not be a bar to another indictment correctly

drawn.

Let us now turn to the case before us, and look at it in the-

light reflected upon it by the principles thus judicially vindi-

cated and adopted.

The judgment in the present case was reversed, not on

account of any error inherent in the record, but for the reason

that certain errors supervened in the charge of the judge at

the trial in giving the case to the jury. It has been repeat-

edly held that when a judgment of this kind has been re-

versed on the ground of error manifested in the recorded pro-

ceedings, a venire de novo will be ordered. For example,

when the judgment against the prisoner is annulled from the

radical imperfection of the indictment, as in Vaux's ease, 4

Rep. 44 ; or in case the verdict is so incomplete that a judg-

ment cannot be entered upon it, as in Reg. v. Woodfall, 5

Burr. 2661 ; Rex v. Wages, 2 Ld. Raym. 1518 ; or where

the jury process has been misawarded, Arundel's case, 6 Rep.

14, a; or the jury process was erroneous in summoning the

jury to try one crime when two were charged in the indict-

ment, Campbell v. Queen, 11 Ad. <fc El. {N. S.) 835; or

where a right of challenge to the jury was wrongly overruled,.

Gray v. Queen, 11 CI. & Fin. 490. There are a number of
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American cases to the same purpose. In all these instances

the defendants were a second time put upon their trial. In

some of them the reason given is that the defendant was

not, in a legal sense, put in jeopardy by the first illegal

procedure. Granting this to be the test of a legal right to

retry the party who has been already once arraigned, it seems

apparent that the present case will not fall below that stand-

ard. Formerly, and at common law, the legal errors occur-

ring at the trial, unless they were of a nature to be displayed

by the record, could not be set up against the judgment ; but

now, by the statute of this state giving bills of excepticms in

this class of cases, this may be done, and no reasonable ground

is perceived why reversals proceeding from legal imperfec-

tions manifested by bills of exceptions siiould not have the

same effect as reversals occasioned by imperfections manifested

by the record. The reason why judgments embraced in either

of these two classes are pronounced to be invalid, is, that error

in matter of law has supervened in the course of the trial,

and the judgments on that account are nullities when avoided;

and as no judgment, with such a defect inhering in the pro-

cedure, could be in any degree efficacious, the prisoner cannot

be said to have been jeoparded by it. To make a discrimina-

tion between the judge's erroneous ruling with respect to a

challenge to the juror last sworn, and an objection interposed

to the swearing of the first witness, so that, in the first case,

the judgment will be reversed and the defendant retried, and

that, in the second case, upon a reversal, the defendant will

be as fully discharged from further prosecution as though lie

had been acquitted upon the merits, would be obviously in-

consistent with right reason. I see no possible pretext for

such a distinction, and it is not to be su})posed that the legis-

lature intended, by authorizing these bills of exceptions, to

introduce a practice that would be consequent on such a dis-

tinction. No one can believe that it was the statutory design,

that if the prisoner, after conviction, could show that the

judge involuntarily fell into error in any part of the trial,

the consequence was to be that he was to be entirely absolved
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of his crime, so far as human justice was concerned. It has

already been said, and endeavored to be shown, that the rule

forbidding, in criminal cases, a repetition of the prisoner's

jeopardy, was intended to be his shield against the persecution

or molestation of the government; and to apply, therefore, a

rule having such a purpose to an instance where the prisoner

has suffered from an unintentional mistake of the judge pre-

siding at his trial, would be altogether irrational. The gov-

ernment does not warrant to him the infallibility of its judges

any more than it insures his own health or the health of the

jurors to whom he is given in charge, and therefore he cannot

complain that his trial has proved abortive by reason of the

accident of the former falling into error, or the accident of

the latter falling into illness. The judicial liability to err is a

natural and inseparable part of the proceeding; it is a defect

in the nature of the transaction, and therefore cannot be elimi-

nated, and is more detrimental to the government than to the

accused, because if the error is adverse to the former, leading

to an acquittal, the default is irremediable, but this is not so

when the defendant is prejudiced, as he can have the judg-

ment annulled.

This result, arrived at on the foundation of the general

principles of the common law, is much fortified when we

come to a consideration of the provision touching this subject,

contained in the constitution of this state. That provision

is unlike the cognate regulation contained in the national

constitution, or in those of the several states, in the circum-

stance that it embraces a much narrower field. It is section

ten of article one that relates to this subject, and it is in these

words, viz, "No person shall, after acquittal, be tried for the

same offence." The expression of immunity in this particular

class of cases would seem to give rise to the implication of

the exclusion of immunity in all other classes.

A second trial is not interdicted when the first trial has

proved abortive by reason of the mistake or misconduct of

the judge or jury, or from accident, but only in the one case

where the trial h;ts resulted in an acquittal. By the bare
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force of this phraseology, it may be, that without other helps

the law of tliis state would be placed very nearly in unison

with the rule of the common law on this subject, as such rule

has been generally construed in the decisions already cited.

What interpretation the term " acquittal," as here used, is to

have, whether it is to denote that the defendant has been

acquietatus legitimo modo, or has been acquitted in point of

fact, irrespective of circumstance or mode in point of law, is

a question not now to be considered, for it does not, in the

most distant degree, arise, as in the present case there was a

conviction. It is sufficient in this case to say that the defend-

ants are not within the class to whom an immunity from a

second trial is given by this clause of the constitution.

With regard to the form of the entry of the present judg-

ment on the minutes of this court, it was suggested that it

was erroneous, as it contained a direction that a venire de novo

should be issued out of the Oyer and Terminer. But this

direction is proper, as it truly indicates to the subordinate

court the purpose and judgment of this court. It appears to

be in accordance with the English practice. A similar entry

will be found in the case of Campbell v. Queen, 11 Ad. & El.

{N. S.) 813, and in Gray v. Queen, supra.

Let the motion be denied.

THE TOWNSHIP COMMITTEE OF THE TOWNSHIP OF UNION,

IN THE COUNTY OF UNION, PLAINTIFFS IN EEROR,
AND GUSTAVUS W. RADER ET AL., DEFENDANTS IN

ERROR.

THE SAME V. RICHARD H. AVERY.

THE SAME V. WILLIAM S. DAVENPORT.

By the act of March 29th, 1871, (Pamph. L., p. 1034,) the legislature

created the inhabitants of a part of Union township, in the county of

Union, a body corporate under the name of the Southeasterly Road
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District of tlie county of Union, for the purpose of laying out, opening

and improving street?, highways and public parks. It provided for

commissioners of public works, defined their powers and duties, &c.

By the act of April 1st, 1872, {Pamph. L., p. 972,) this act was

repealed, and the township committee substituted in their place as far

as necessary for the completion of improvements under way and which

it might be deemed desirable to finish ; and provided that the repeal

should not in any way impair any legal contracts which the board

of commissioners had made and which might remain unexecuted.

Held—
1. That it was the intention of the legislature to transfer to and im-

pose upon the township committee the liabilities which the commis-

sioners had legitimately contracted within the scope of their duties

and for the object of their appointment.

2. That debts of the commissioners contracted for compensation, &c., of

surveyor and his assistants, for services of a clerk, and for sewer pipe

for use in making improvements, must be considered as liabilities

fairly incurred by the commissioners in and about the work they were

authorized to do.

In error to the Supreme Court.

For the plaintiffs in error, Magie & Gross.

For the defendants in error, Williamson, Man & Spencer.

The opinion of the court was delivered by

The Chancellor. By an act of the legislature approved

March 29th, 1871, {Pamph. L., p. 1034,) entitled "An act

in relation to streets in Union township, in Union county,"

the inhabitants of a part of that township were created a body

corporate by the name of " The Southeasterly Road District

of the township of Union, in the county of Union," for the

purpose of laying out, opening and improving streets, roads,

highways and public parks within the boundaries specified in

the act, and for exercising the rights, powers and franchises

conferred by the act. The act provided that there should be

a board of five persons) resident in the district, to be called

commissioners of public roads, whose duty it should be to

exercise the powers and duties conferred by the act, and who

should have exclusive control over the roads and highways
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within the district. It further provided that it should be

lawful for the commissioners, or a majority of them, and that

they should have exclusive power, to lay out streets avenues,

and public parks within the district, and that for such purpose

it should be lawful for them, and all persons acting under their

authority, to enter upon any lands ;
and that they should cause

maps, plans and surveys to be made from time to time of the

streets, avenues and public parks so laid out by them, and of

the alteration or vacation thereof proposed by them, with the

elevation of the several intersections of the streets marked

thereon, &c. The act provided that after notice had been

published and an opportunity to inspect and object to the

maps and plans had been afforded, the commissioners might

proceed to amend or adopt them; that after the maps and

plans were adopted by the commissioners, or a majority ot

them, and filed in the office of the clerk of the county, they

should be final and conclusive as to all persons whomsoever;

and that whenever streets or highways or public parks should

be thereafter ope.ied in the district, it should be according to

lines laid down on the maps. The act directed that the com-

rais^oners should keep a record of their proceedings, and they

were authorized to employ a clerk, surveyor and such assist-

ants as might be necessary. By the fifth section of the act ;t

wa-s provided that the commissioners should receive for their

services, under the act, the sum of $3 a day for each day of

actual service, and that the amount of that compensation, to-

•gether with the compensation of the clerk and of the survey-

ors and their assistants, should be included in the amount of

the cost and expenses of each improvement. The proceedings

for taking land for the improvements contemplated by the

act and providing for payment of the costs and expenses

thereof were to be according to the provisions of the charter

of Elizabeth in those respects. By an act approved April 1st,

1872, [Pam^h. L., p. 972,) the act of 1871 was repealed,

but it was provided that the repeal should not in any way

affect or impair any legal contracts which the board of com-

missioner- ^ad made and which might remain unexecuted m
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wlidle or iu part at the time of the passage of the repealer, or

any indebtedness contracted by the commissioners for improve-

ments made under the original act; but that the township

committee of the township of Union, and their successors,

should have power, and they were thereby authorized to com-

promise and settle with the contractors, if possible, on such

reasonable terms as, in their judgment, they might deem for

the best interests of the district ; or if a settlement could not

be made, then to carry out and complete all such legal con-

tracts as the commissioners had theretofore made, and which

remained unexecuted, in whole or in part, at the time of the

passage of the repealer; and to pay all just debts contracted

by the commissioners for improvements made under the origi-

nal act. And in order that the township committee and their

successors might be enabled to determine, settle or complete

such unexecuted contracts and pay such indebtedness, if any,

they were thereby authorized to borrow such sums of money

as might be necessary for that purpose and to provide for the

payment of the sums so borrowed by the issue of the bonds

of the township. Power was given to the township com-

mittee to levy and collect assessments for improvements com-

pleted and for the improvements which they might complete.

The repealer was to take effect immediately. Suits were

brought after the repeal against the township committee by

Gustavus W. Rader and Michael Schmidt, to recover the price

of sewer pipe sold and delivered by them to the commission-

ers for use in making the improvements contemplated by the?

original act; by Richard H. Avery, to recover his salary for

four months next preceding and up to the time of the repeal,

as clerk of the board of commissioners, and by William S.

Davenport, to recover his salary as surveyor for three months

next preceding March, 1878, and the rent for four months

next preceding and up to the time of the repeal of the office,

which he rented by authority of the board, and also cash paid

by him for labor in January and February, 1871, and cash

paid for materials and cash paid to the county clerk and to

his, the surveyor's, assistants, all by order of the board.
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Judgment was recovered by the plaintiffs in those suits for

their respective demands, and those judgments are now before

this court for review on error assigned. The Supreme Court,

in Racier v. Township Committee, 10 Vroom 509, ])assed u})()n

all the questions which are presented here, except that which

relates to the character of the debts. I concur in the views of

that court in regard to the questions dealt with in the opinion

in that case.

It is urged that the debts sued for were not "just debts con-

tracted by the commissioners for improvements " under the act

;

that the act did not authorize the commissioners to buy sewer

pipe, and did not authorize them to employ a clerk or sur-

veyor at a fixed salary, or to incur the expenses for office rent,

&c., for which Davenport, the surveyor, has recovered judg-

ment. It will have been seen that the original act provided

that the commissioners should keep a record of their proceed-

ings, and should have power to etuploy a clerk and surveyor

and such assistants as might be necessary. The initial pro-

ceeding for the contemplated improvements was the making

of maps, plans and surveys to which the improvements were

to conform and which were to be completed before the im-

provements were begun. A due proportion of the cost of the

clerical work and of that of the surveyor and his assistants

was, by express provision, to be included in the amount as-

sessed for the cost of each improvement. Tiie claim as against

the township derives its validity, however, from the repealer,

which provided that the township committee should pay all

just debts contracted by the commissioners for improvements

under the original act. The debts sued for are all within that

description. They were all contracted for the contemplated

improvements. The compensation of the surveyor and his

assistants was for the work (the maps, plans and surveys)

which was a necessary preliminary to all the improvements

and without which they could not have bcfsn undertaken. The
services of the clerk had a like relation to the improvements,

and the sewer pipe was .purchased for use in making the im-

provements, of some of which they were to be a part. The
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disbursements made by the surveyor for office rent by order

of the board may be properly regarded as a debt contracted

by the commissioners for the improvements, and so with the

rest of the disbursements in the surveyor's bill. The object

of the legislature undoubtedly was, by the repealer, to im-

pose upon the township the burden of all the liabilities fairly

incurred by the commissioners in and about and for the work

which it had authorized them to do. After the commissioners

had progressed to a considerable length in the discharge of

their duties, and had incurred liabilities for the improvements

which the legislature had made it their duty to plan and exe-

cute, the legislature stopped their work, and substituted the

township committee in their place as far as necessary for the

completion of the improvements which were under way, and

which it might be deemed desirable to finish. At the same

time it transferred to the township committee the power to

assess for improvements, and it intended to transfer to and

impose upon them the liabilities which the commissioners had

legitimately contracted within tlie scope of their duties and

for the object of their appointment. The theory of that

legislation was that the township had had, or would have, the

benefit of the work of the commissioners, and therefore

should pay the cost of it. A reasonable construction of the

act makes the committee liable for all the debts for which the

judgments were recovered. The act should be construed

liberally.

The view taken by the justice at the trial as to the time

when Davenport's action accrued, is correct.

The judgments should be affirmed.

For affirmance—The Chancellor, Chief Justice, De-
PUE, Dixon, Knapp, Reed, Scudder, Woodhull, Dodd,
Green, Lilly—11.

For reversal—None.
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ABRAHAM SPEER, PLAINTIFF IN EEEOR, v. STATE OF
NEW JERSEY, DEFENDANT IN ERROR.

Ou error to Supreme Court.

For the plaintiff in error, F. McGee and J. D. Bedle.

For the defendant in error, /. P. Stockton, Attorney- General.

Per Curiam. Judgment below reversed.

For reversal—The Chancellor, Chief Justice, Depue,
Reed, Scudder, Van Syckel, Woodhull, Clement,
DoDD, Green, Lilly—11.

For affirmance—None.





INDEX.

ACCOMPLICE.

1. Where an accomplice is convicted

aftei- liaving been made a witness

by the state, and received as such

by the court, and after having made
an ingenuous confession, such ac-

conijilice has an equitable claim to

a judicial recommendation to the

mercy of the pardoning power,

which cannot be withheld without

a violation of an established rule

of practice. State v. Graham, 15

2. It is competent for the court to

order the accomplice to be acquit-

ted at the trial, for the purpose of

qualifying him as a witness for the

state, or to accept from the defend-

ant a plea admitting guilt to such

a degree as, in the opinion of the

court, is requisite ; or for the court

to assent to the entering of a nolle

prosequi by the attorney-general.

lb.

ACTION.

1. A receiver appointed in a foreign

jurisdiction, clothed with authority

to take the designated property,

wherever situate, may sustain a

suit for such projierty in the courts

of this state. ILird v. City of Eliza-

beth, 1

2. This is the rule whenever the

creditors of the person represented

bv the receiver do not intervene.

lb.

3. A promise to marry made by a

person physically and incurably

impotent is contrary to the statu-

tory policy of the state, and its

breach will not constitute a cause

of action. Gulick v. Gvlick, 13

4. Counsel fees cannot be recovered

by action, unless a contract fixing

the amount can be shown. Hopper
V. lAidlum, 182

5. An action in tort for negligence or

deceit will lie against the personal
representative of a deceased wrong-
doer. Tichenor v. Hayes, 19o

6. An action ex delicto was brought
against the administratrix of a de-

ceased attorney at law for negli-

gence in the discharge of his duty,
and in some of the counts deceit

was charged

—

held, the action was
sustainable. 76.

7. A suit at law may be brought by
the Chancellor in his official name,
on a bond given to him in his offi-

cial capacity. Chancellor v. Hoxsey,

217

8. A land owner who has paid an as-

sessment for benefits may recover
by action the money so paid, if

such assessment be afterwards set

aside. Jersey City v. O'Callaghan,

349

9. An action will not lie for the money
paid on a municipal assessment for

benefits, unless such assessment has
been judicially annulled. Daven-
port v. City of Elizabeth, 363

10. And this is the doctrine even
though such assessment has been
laid under an unconstitutional pro-
vision, lb.

See Limitation of Actions.

ADVEESE POSSESSION.

1. In the acquisition of title by ad-
verse possession, the distinctioa

between strangers and tenants in

Vol. XII. 2r 625



626 INDEX

common relates to the character

of the evidence necessary to prove
that the possession was adverse.

If the parties are strangers in title,

possession and the exercise of acts

of ownership are in themselves, in

the absence of explanatory evi

dence, proof of an ouster of the

true owner; wliereas, in cases of

privity of title, such as subsists

between tenants in common, the

acts of possession of one tenant

will, in the absence of satisfactory

evidence to the contrary, be re-

ferred to the community of title

and there must be clearer and more
decisive evidence of an ouster by
one tenant in common of his asso

ciate, than is necessary to prove

that a person having no right of

possession had ousted an owner in

severalty. Foulke v. Bond, 527

2. The presumption that the entry of

one co-tenant is for the benefit of

all, applies to a third pei-son who
acquires an undivided interest, un-

der a conveyance to that effect,

from one of the original co-ten-

ants. But where one tenant in

common conveys the whole estate

to a stranger, entry by the grantee

thereunder operates as a disseizin

of the other co-tenants ; and if the

grantee, entering under such a

conveyance, places his deed upon
record, and continues in the ex-

clusive possession of the premises
for the period of twenty years,

without any interference on the

part of the other co-tenants, title

to the whole estate m;iy be ac-

quired by adverse possession. 76.

o. The general doctrine of the law is

that fraud in obtaining or continu-

ing possession or knowledge that

the party's claim of ownership is

unfounded and wrongful, will not
deprive him of his title by adverse
possession, or relieve the true owner
of the consequences of the bar of

the statute of limitations, if the

possession of the intruder has been
in fact adverse, and has-been as-

serted by such open and notorious

acts of ownership as are essential

to title by adverse possession. lb.

4. The doctrine that fraud in obtain-

ing or continuing possession will

not prevent the operation of the
statute of limitations, is not ap-
plied in all its strictness where a
disseizin by virtue of an entry un-
der color of title, is claimed. A
party cannot have the advantage of

an entry under color of title, unless

his deed, which gives the colorable

title, was obtained bona fide. lb.

. A grantee will not be deprived of
the legal advantages of his entry,

under color of title, unless it be
for actual fraud on his part ; he
will not be prejudiced by the fraud
of the grantor in making the title,

unless he was personally a partici-

pant in the fraud ; if his deed pur-
ports on the face to convey good
title, and he has accepted it in

good faith, he will be entitled to

the benefits to be derived from an
entry under color of title. Mere
neglect to inquire into the state of

the title is not sufficient evidence
of fraud ; nor does the rule, that

what is sufficient to put a party on
inquiry operates as notice, apply
in such a case. There must be
clear and satisfactory proof of

knowledge that the title supposed
to be acquired was invalid, accom-
panied by proof of an intent to

defraud the real owner. lb.

. It may be regarded as settled in

this state by long usage, sanctioned

by a uniform course of practice,

and supported by judicial decision,

that mere entry on waste and un-
cultivated and unenclosed lands,

under a survey, or a conveyance,
or other claim of title, and occa-

sional acts of trespass, extending
over the period of twenty years,

though coupled with the payment
of taxes, are not such acts of pos-

session as will deprive the true

owner of his title. Such acts are

evidence of an adverse claim of

title, but do not amount to that ac-

tual, continued and uninterrupted
possession which is essential to

title by adverse possession. lb.

In order to acquire title by adverse
possession, the possession must be

actual and exclusive, adverse and
hostile, visible or notorious, con-
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tinued and uninterrupted. Noto-
riety of the adverse claim under
whicli possession is held, is a

necessary constituent of title byj

adverse possession, and therefore

the occupation or possession must
be of that nature that the real

owner is presumed to have known
that there was a possession adverse

to his title, under which it was in-

tended to make title against himJ
The party relying on title derived'

from such a source must prove pos-|

session in himself, or in those un-;

der whom he claims, of such a
character as is calculated to inform
the true owner of the nature and
purpose of the possession to which
the lands are subjected. lb.

8. Actual occupancy by residence,

cultivation, or enclosure, or the
erection of permanent improve-
ments, is not necessarily required.

Acts of ownei-siiip done upon the
land, which are of such a nature
as to manifest a notorious claim of!

property, and are continued for the;

period of twenty years without in-:

terruption or interference by the'

true owner, may, under the cir-l

cumstances ami in tiie situation of
the property, be sufficient evidence
of an ouster, and of an adverse pos-i

session, to support a claim of title

by adverse possession, without any
residence, cultivation or enclosure.

"9. When the nature and essential

qualities of an adverse possession
which shall give title are ex-|

plained, the question becomes one
of fact whether, under the circum-
stances of the particular case, the;

party relying on title derived from
such a source has satisfactorily

sho\vn that his possession has been
such as to meet the requirements!
of the law. * Ih.\

i

10. The principles on which title by
adverse possession rests, apply in
all cases in which title acquired
by such means is relied on. As a'

legal proposition, it is impossible to
make any discriminations founded
on the situation, extent pr quality!
of the lands in dispute. The varied
circumstances under which the

question may be presented in its

relations to extensive tracts of wild
and uncultivated lands, make the

adoption of any legal formula im-
practicable, beyond the enuncia-
tion of the rule that the posses-

sion, to give title, must be hostile

to the title of the re;tl owner, and
actual, exclusive, continued and
uninterrupted for the full period
of twenty years, with such noto-

riety in the adverse enjoyment as

that the true owner is presumed to

know that title by that means
is being acquired against him;
whether in any case title has been
acquired by length of possession,

and to what extent, and within
what limits, must be determined
by the actual facts. lb.

11. The foct that the disseisor is in

under color of title will not dis-

pense with tJie necessity of posses-

sion, which is actual, exclusive and
notorious, as the foundation of his

title by adverse possession. lb.

12. Entry under color of title is evi-

dence of the nature of the entry,

and if the deed which gives the
colorable title contains a descrip-

tion by metes and bounds, it is

evidence of the extent of the claim
of title, in virtue of which the en-

try is made. Color of title will

also serve to give character to the
possession of the disseisor, but
whether there has been a substan-
tial holding co-extensive with the
boundaries in the deed, with suffi-

cient notoriety to make a title un-
der it corresponding with the de-
scription, must be decided, as a

question of fact, from the nature
and condition of the property and
the acts of ownership exercised
over it, having regard as well to

their frequency as to their charac-
ter, as open and notorious- mani-
festations of the claim of title. lb.

13. Color of title and actual occupa-
tion by residence, cultivation or
enclosure of part of the tract, or
by other conspicuous acts of own-
ership, may serve to give charac-
ter to the acts of possession over
the residue, but will not relieve

the disseisor fi'om the obligation
of satisfying a jury that his pos-
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session has been of such a charac-

ter as, under the circumstances,

raav reasonably be expected to^

liave informed the owner of the^

nature of the possession, and the

extent of title proposed to be ac-

quired under it. lb.

14. The rule of law that possession

by one having paper title will be]

presumed to be co-extensive with

the boundaries of tlie title deeds,

only applies to the owner of the

legal title. There is no such pre-

sumption in favor of the disseisor,

though he has a color of title
;
so

far as concerns him, possession and

its nature and extent are questions

of fact, in the determination of

which entry and possession, under

color of title, has only the office

and effect above mentioned. lb.

AGENCY.

1. A special agent, authorized to sell

a horse, is not thereby authorized

to warrant the quality on behalf

of his principal. Cooley v. Perrine,

322

2. An action to recover the price of

a horse sold by a special agent,

brought after it had ceased to be

practicable to avoid the sale and

restore the vendor and vendee to

ti)eir original positions, e. g., after

the horse has died in possession of

the vendee, does not constitute a

ratification of an unauthorized

warranty of quality made by such

agent. lb

3. The knowledge of the agent is

chargeable upon his principal

whenever the principal, if acting

for himself, would have received

notice of the matters known to the

agent. Sooy v. State, 394

AMEKCEMENT.

The court will not conclude that a

sheriff has been guilty of delin-

quency justifying his amercement,

unless the presumption in favor of

the propriety of his official con

duct be fairly overcome by pre-

ponderance of proof. Stevens v.

Beats, 340

See Executions.
Sheriff.

ATTACHMENT.

1. In proceedings under the attach-

ment act, the court may direct the

auditor to take the testimony be-

fore him on any disputed point,

and to send up such testimony

with his report, and on the case so

made may retry the case, and, su-

perseding the finding of the audit-

or, render a judgment of its own.

Stewart v. Walters, 430

2. It would appear to be competent
in such case to direct an issue to

be tried by a jury. lb.

ATTORNEY AT LAW.

1. An action ex delicto was brought
against the administratrix of a de-

ceased attorney at law for negli-

gence in the discliarge of his duty^

and in some of the counts deceit

was charged

—

held, the action was
sustainable. Tichenor v. Hayes, 193

, An agreement made by attorneys

to postpone an appeal case in the

Common Pleas for the term is

valid, for though they are not at-

torneys of record, they are the

agents and counsel of their re-

spective clients, and whatever they

do in conducting the case is bind-

ing on all concerned. Butler v.

Kitchin, 229

-See Counsel Fees.

AUTRE FOIS ACQUIT.

See Crimes, 11.

AUTRE FOIS CONVICT.

See Crimes, 11.
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BASTAEDY.

1. Upon the hearing of a matter upon

certiorari, to bring up proceedingsj

in bastardy, had in the Quarter

Sessions, no error can be assigned

that a fact existed which is incon-

sistent with the record returned.

Davis V. Township of Delaware, 55

2. No extrinsic evidence can be re-

ceived to show that the verdict of

a jury, in such proceeding in the

Sessions, was taken by tlie crier in

the absence of the judges, when
the record shows that such verdict

was returned in court. lb.

BILLS AND NOTES.

1. An averment that a note, dated

August 12th, 1872, at four months,

was presented for payment Decem-
ber 14th, 1872, is sufficient to show
a presentment at the proper time

because the court will take judicial

notice, not only of the law-mer-

chant, but also of the almanac

from which it appears that the

15th of December, 1872, fell on a|

Sunday, Beed v. Wilson, 29

2. It must be presumed that the three

days of grace allowed by the gen-

eral law-merchant are also allowed

by the law of Pennsylvania, where
the note was payable. lb.

3. Where a note is made payable at

a particular bank, that is the place

where payment should be de-

manded, lb.

4. If it appears tliat payment was de
manded at the Ijank, and was there

refused by tlie cashier, the legal

inference is that the demand was
made during business hours. lb.

the bank where paper is payable,

and receives information from the

cashier as to the residence^ of the

endorser, upon faith of which the

notary addresses the notice of pro-

test, the jury are justified in find-

ing that he has used due diligence_.

Herbert v. Servin, 225

7. An agreement between the holder

of the note and a creditor of the

maker, by which tlie holder was to

accept fifty per cent, of his claim,

to be secured by mortgage, which

said assumption' by the creditor so

secured should be' in full satisfac-

tion of the holder's claim against

the maker, does not discharge the

endorser because the maker is a

stranger to the agreement. lb.

See Contract, 1, 2.

DUKESS.
Evidence, 1.

BOND AND WARRANT.

An affidavit on which a judgment

is entered on bond and warrant of

attorney, is sufficient in form in

stating that the debt for which it

is confessed is justly and honestly

due, instead of " due and owing,"

in the words of the statute, when
a present indebtedness is shown.

Mulford V. Stratton, 466

. Where facts are proven, showing

fraud in entering the judgment,

the court will control and vacate

it as against an administrator, and

creditors represented by him, who
have been hindered thereby in the

collection of their claims, although

the judgment has been assigned.

6. The rule that a note payable at a

bank must be presented within

business hours, is subject to the

qualification that if presented after

that time, while any of the officers]!

are present to give an answer atji

the time of the demand, it will bej'

sufficient. 76.1 4

1!

6. Where a notary makes inquiry at

A judgment against husband and

wife, on bond and warrant of attor-

ney to confess judgment, given by

them in 1871, will be set aside as

to the wife, where it appears she

signed it as surety for her hus-

band. Swing v. Woodruff, 469

At that date a married woman
could not give a warrant of attor-

ney. Whether subsequent changes
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in the law have altered this rule

—

quere. lb.

BOND.

1. A deed cannot be delivered in es-

crow to the grantee or obligee.'

Ordinary v. Thatcher, 403

2. A guardian's bond, calling in its

premises for three sureties, was
exeenled by two of them and left

wiih tlie county surrogate, they at

the time telling the guardian to

bring in tlie third surety, and he
promising to do so, held binding
on those executing, although the

third surety failed to execute. lb.

3. D., with S. and B. as sureties, gave
bond, dated April oOth, 1873, re-

citing that D. had been appointed
an assistant clerk of the bank, and
conditioned that he sliould in all

things, while he should be in the
employ of the said bank as such
assistant clerk, faithfully perform
his duties as such assistant clerk.'

From November 20th, 1872, to'

July 1st, 1874, D., as the youngeri
of two assistant clerks, held the

lowest position in the bank, at a;

salary of J200, his duties beingi

chiefly those of a runner or mes-
senger. On July 1st, 1874, he was
promoted to the next highest clerk-j

ship, at a salary of $3G0. On Feb-
ruary 15th, 1876, he was further

promoted to the position of book-
keeper, at a salary of ?^500, and as

such took ciiarge of the individual'

debit and credit books, and exclu-|

sive charge of the ledger of indi-

vidual accounts. His place as

book-keeper was so near the money
drawer that he might easily take
out a $100 bill, and cover the fraud

j

by altering the footing of the credit:

book. His embezzlements, begin-]

ning with $100, April 27th, 1876,;

amounted to a large sum, and were
concealed by means of false entries

in the books kept by D. After his

second promotion, the sureties had
no notice of the change made by
the bank in his position and duties.

Held—
1. That the defendants are not lia-

ble for any want of faithfulness on

the part of D. after his second pro-
motion.
2. That when he was promoted tO'

the position of book-keeper he
ceased to be an assistant clerk
within the meaning of the bond.
3. That upon a fair coii'^truclioQ

of tlie contract, the sureties could
not have contemplated a liability

after such a promotion.
4. That the promotion involved a
material alteration of the princi-

pal's duties, inci'eased tlie perils

of the sureties, and released them
from the bond. Manufacturer^
Bank v, Dlckerson, 448-

See Escrow.
Heirs and Devisees.

BONDS, OFFICIAL.

1. A bond for the faithful perform-
ance of official duty, given to the
state by a treasurer so liolding

over, and sureties, on the demand
of the two houses of the legisla-

ture, declaring that, if it was not
given, they would appoint his suc-

cessor, is not vitiated by duress,

but is valid as the voluntary act

of the obligors. Sooy v. State, 394

2. Such a bond need not be executed
before the president of the senate,

nor be approved bv the legislature.

lb.

3. In an action by the state upon a

state treasurer's bond, the obligors

can be held responsible for moneys
received officially by the treasurer

during the period covered by the
bond, and applied by him to the
satisfaction of defalcations which
he had committed before that

period, the state h-aving received

the moneys without knowledge of

the misapplication. lb.

4. When a city treasurer, who was a
defaulter in the previous years of

his official existence, is elected his

own successor, and has given a

new bond, the sureties on such
bond can only be held liable for

his failure to perform his official

duties during the time he held
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office under his last appointment.

Hoboken v. Kamena, 435

5, Independent of any actual appro-

priation of moneys to make good,

the misappropriations of previousj

years, sound legal principle will

not permit the application of city

funds, received by the treasurer

subsequent to the taking effect of

the last bond, to the relief of the

sureties on the bond or bonds cov-

ering the time when the treasurer

was guilty of fraud or embezzle-

ment. "
-^^•

See Chancelxob.

BEEACH OF PROMISE.

9. Bayonne v. State, Kingsland, pros.

1 From Supreme Court, 368

jlO. Bird V. Anderson. From Hun-

I

terdon Circuit, 392

11. Sooy V. State. From Supreme

Court, 394

12. Foulke V. Bond. From Supreme

Court, 527

13. Halsted v. State. From Supreme

Court. 10 Vroom 402, 552

14. Smith and Bennett v. State. From
Supreme Court, 598

,15. Eader v. Township of Union.

From Supreme Court, 617

A promise to marry made by a per

Bon physically and incurably im-

potent is contrary to the statutory

policy of the state, and its breach

will not constitute a cause of ac-

tion. Gulick V. Gulick, 13

BROTHERTON INDIANS.

See Taxes, 28, 29.

CASES AFFIRMED.

1. O'Neill V. Freeholders of Hudson.

From Supreme Court, 161

2. In Mater of Drainage along Be-

quest River. From Supreme Court.

10 Vroom 433, 175

3. Hopper v. Ivudlum. From Su-

preme Court, 182

4. Pennsylvania R. R. Co. v. Page.

From Supreme Court, 183

5. North Bergen v. Eager. From
Supreme Court, 184

6. Conover v. Staples and Lafetra

From Supreme Court, 1921

7. Campion v. City of Elizabeth.|

From Supreme Court, 355

8. Davenport v. City of Elizabeth.

From Supreme Court, 362

CASES REVERSED.

1. City of Elizabeth v. Price. From
Union Circuit, 191

2. Jersey City v. O'Callaglian. Fix)m

Supreme Court, 349

3. Smith and Bennett v. State. From
Supreme Court, 370

4. Henderson v. Hays. From Su-

preme Court, 387

5. Speer v. State. From Supreme

Court, 623

CERTIORARI.

1. A writ of certiorari may be served

bv any person and in any manner

by means of whicli the persons to

whom it is directed may reasonably

be made aware of the fact of the

issuing of the writ and of its re-

quirement. If the original is in

fact delivered to the persons to

whom it is directed, in such a

manner as to communicate the in-

formation that they are required

to obey it, the service is sufficient.

State, Chambers, pros., v. Dmyer, 93

:. Five years' delay in suing out a

writ of certiorari is such laches as

deprives a party of the right to

complain that an assessment made
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under a valid statute, and of which
lie had legal notice, is, in fact, ex-

cessive. State, Wetmore, pros., v.l

Elizaheth, 152

3. Where the board appointed to re-j

vise unpaid assessments in Jersey
City filed their report in a matter

of the assessment for constructing

a sewer, and the prosecutor delayed
for five years before suing out a

writ of certiorari to review this as-

sessment, it presents an instance of

laches for which the writ should
be dismissed. State, Weart, pros.,

V. Jersey City, 510

4. The fact that a writ was allowed

with the same matters which are

urged for its dismissal, apparent to

the justice or court at the time of

its allowance, is not a conclusive

reason for refusing its dismissal.

The degree of consideration wliich

appears to have been given to the

matter at the time of making the

allocatur, will influence the court'

in considering the propriety of or-

dering its dismissal, but can never
deprive the court of its discretion-'

ary right to dismiss at any stage

of the cause. lb.

See Practice, 5.

CHANCELLOE.

A suit at law may be brought by the

Chancellor in his official name, on
a bond given to him in his official

capacity. Chancellor v. Hoxsey, 217

COLOR OF TITLE.

See Adverse Possession, 4, 5, 11,

12, 14.

CONSTABLES.

1. The sureties upon a constable's

bond in Jersey City are not re

sponsible for the failure .of that

officer to pay over moneys which
he has collected upon the levy of

tax warrants placed in his hand
for collection by a justice of the

peace. The execution of such

warrants is not within the official

duty of a constable. Jersey City v.

Kliw, 223

Section sixty-eight of act constitu-

ting courts for the trial of small
causes, {Rev., p. 552,) enacting that

if the constable to whom any exe-

cution is delivered shall not per-

form the duties prescribed by the

act, he shall be liable, in an action

of del)t, to pay the debt or dam-
ages, Avith double costs, applies to

the requirement to return the exe-

cution within thirty days. 3/c-

Laren v. MeVickar, 271

3. The action is penal, and must be
brought within two years next after

the cause of action accrued. Rev.,

p. 597, ^ 21. 76.

CONSTITUTION.

1. The act approved March 10th,

1873, {Pamph. L., p. 327, § 4,) au-

thorizing the township of East
Orange to pass ordinances to com-
pel any railroad company to station

and maintain flagmen wherever
such i-ailroad may cross any streets

or highways in said township, is a

valid exercise of legislative power,

as a police regulation for the safety

of the public and passengers on
the trains. Del, Lack. & W. R.
R. Co. V. East Orange, 127

2. A direction in a statute, that an
assessment for a street improve-

ment should be levied upon the

owners of the lands benefited, in

proportion, as nearly as may be,

to the advantage each shall be
deemed to acquire, is constitu-

tional. State, Wetmore pros., v.

Elizabeth, 152

. A political district, to whose bound-
aries a general tax may be con-

fined, is a division of the state with

its inliabitants, organized for the

public advantage, and not in the

interest of particular individuals

or classes, the chief design of which
is the exercise of governmental
functions, and to the electors re-

siding within which is, to some ex-

tent, committed the power of local
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government. State, Lydecker, pros.,'

V. Englewood, i54j

4. The act constituting the defend-

ants, {Pam-ph. L., 1875, p. 522,)

does not create such a district. lb.

5. The District Court act, so far as it

gives that court jurisdiction exclu-

sive of other courts, is unconstitu-

tional and void. Fayne v. Mahon,
292

0. Under the charter of the city of

Camden, exclusive power to grant

tavern licenses was conferred on

the common council. An act passed

in 1876 repealed the sections in

the charter conferring such power.

Held— that such repealing act,

being special, is void under art.

IV., ^ 7, f 11, of the state consti-

tution. Sutterly v. Camden Com.

Pleas, 495

7. The constitution of this state goes

no further than to forbid the re-

trial of a person who has been

acquitted. Smith and Bennett v

State, 598

See MtTNiciPAL Corporations, II.

CONTEACT.

1. A statute of the State of Illinois,

which contains a provision that
" contracts may be made and lia-

bilities incurred by a wife, and the

same enforced against her in the

same manner as if she were un
married," empowers a married
woman in that state to sign a note

as surety for her husband's debt

Wright v. Remington, 48

2. Such contract is not so in conflict

with the general interest of the

body of the citizens of this state,

or its public policy, as to afford a

reason for a non-enforcement of

the contract here. lb.

3. Defendant sold H. a farm, and
took from him a purchase-money
mortgage for $10,500. H.'s grantee
conveyed to the plaintiff subject to

the mortgage, vliich was then due,
and which the plaintiff assumed

to pay. An agreement that the

plaintiff should pay ten per cent,

on the mortgage, (the legal rale

being seven per cent.,) and that as

long as he continued to do so the

defendant would let the mortgage
remain, held to be usurious, and
that the plaintiff was entitled to

recover in this action whatever
amount had been paid by him to

the defendant in excess of the

legal interest. McAdams v. Ran-
dolph, 218

4. An agreement between the holder

of the note and a creditor of the

maker, by which the holder was
to accept fifty per cent, of his

claim, to be secured by mortgage,

which said assumption by the

creditor so secured should be in

full satisfaction of the holder's

claim against tlie maker, does not

discharge the endorser because the

maker is a stranger to the agree-

ment. Herbert v. Servin, 225

CONVEESION.

An execution, issued on a judgment
recovered for the price of goods
sold by tiie plaintiff to the defend-

ant therein, was levied upon those

goods while they lav in premises

demised to the defendant. The
defendant owed rent for the premi-

ses, and due notice thereof was
given by the landlord to the plain-

tiff and officer having tlie writ.

The goods were sold by virtue of

the execution, without being ac-

tually removed, and were bought
by the plaintiff. On the plaintiff's

attemjDting to remove the goods
without paying the rent, the land-

lord refused to permit him to do
so. Held—that tlie landlord was
not guilty of an illegal conversion,

and that he had a right to prevent
the removal by the plaintifi' until

the arrears of rent were paid.

Van Horn v. Goken, 499

CONVEYANCES.

1. Where, in a deed of conveyance of

lands, the timber was excepted,

held, that a stipulation that such
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timber should be removed in a

given time did not make such ex-

ception conditional on such re-

moval. .Irons V. Wtbb, 203

2. A person taking, as grantee, a deedj

of conveyance containing a stipu-

lation that he will pay the monevj
due on a certain mortgage then on
the ])roperty, may be sued by the

grantor in covenant for the breach|

of such stii)ulation. Golden vJ

Knapp, 215:

3. A deed cannot be delivered in;

escrow to the grantee or obligee.

Ordinary v. Thatcher, 403

COEPOKATIONS.

The eighty-seventh and eighty-eighth

sections of the act concerning cor-

porations, (Rev., p. 193,) which
provide for service of process on
corporations by service on any
officer or agent, &c., do not apply]

to prerogative writs, which are en-

forceable only by attacliments for|

contempt ; they relate only to per-;

sonal actions, where the fruits of

the litigation are secured by a

common law judgment. Freeholders

of Mercer v. Pcnna. B. B. Co., 250

COUNSEL FEES.

Counsel fees cannot be recovered by
action, unless a contract fixing the

amount can be shown. Hopper v

Ludlum, 182

COVENANT.

1. A person taking, as grantee, a deedj

of conveyance containing a stipu-

lation that he will pay the money
due on a certain moi'tgage then on
the property, may be sued by the

grantor in covenant for the breach

of such stipulation. Golden v.|

Knapp, . 21
5|

2. Qaere. As to the amount of dam-]

ages recoverable if the mortgage!

has not been paid oif by thei

grantor. J6.

CRIMES.

1. A house in which unlawful sales

of liquor are habitually made is

an indictable nuisance, although
there is a city ordinance prescrib-

ing tho penalties for such sales, as

such traffic is not only a breach of
the city law, but also of the statu-

tory policy of the state. Meyer v.

Slate, 6

2. A conspiracy to slander a person
by charging him with a criminal
offence is indictable. Stale v.

HicUinc], 208

3. The statute, in requiring an overt

act, does not require full execution
of the conspiracy in order to make
it punishable. lb.

4. The objection of duplicity to the
charge in the indictment must, by
force of the fifty-third section of

the criminal procedure act, be
taken before the jury are sworn.

Noyes v. State, 418

5. An indictment charging a single

conspiracy to commit two or more
crimes would not be open to the

exception of being double. lb.

6. When a conspiracy occurs in a
foreign jurisdiction, and one of the

conspirators comes in person into

this state, and here, in pursuance
of the conspiracy, takes possession

of certain property, and the inno-

cent agents of another of such con-

spirators are present, assisting in

such transfer, in legal intendment
both such conspirators are present

in this state, and by such transac-

tion such conspiracy is here so re-

newed as to give the courts of this

state cognizance of such crime. lb.

7. When an act, in general terms, is

made indictable, a criminal intent

need not be shown, unless, from
the language or effects of the laws,

a purpose to require the existence

of such intent can be discovered.

Hahted v. State, 552

. The question appertains to the de-

partment of statutory construction,

and to introduce into tne act the
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requisite of a guilty mind, it must
appear that such was the intent of

the law maker. lb.

9. In this case the duty prescribed

being a simple one and easily per-

formed, held tliat there was no
ground on wliich the court could

import into the act a requirement
that to constitute guilt an inten-

tional violation of tlie law must be

shown. lb.

10. If a judgment in a criminal case

is reversed on error, in consequence'

of an error committed by tlie trial

judge in charging the jury, the first

trial will not be a bar to a retrial}

on the same indictment. Smith
and Bennett v. State, 598

11. The modern English doctrine

seems to be that nothing but an
existing judgment, either of con-j

viction or acquittal, so that a plea

of autre fois convict or autrefois ac-\

quit can be pleaded, will have that

effect. 76.1

12. The constitution of tliis state goes
no further than to forbid the retrial

of a person who has been acquitted.l

lb.

See Accomplice.
Error, 3, 4, 5

CEIMINAL INTENT.

See Crimes, 7, 8, 9.

DAMAGES.

See Covenant, 2.

Interest, 3.

Keplevin.

DECEIT.

See Action, 5.

DEEDS.

See Conveyances.

DEVISE.

Testator devised as follows :
" In the

first place, 1 order and direct all

my just debts, &c.. to be paid out

of my estate, real and. personal.

Second. In order to enable my ex-
ecutrix, hereinafter named, to carry
into effect the foregoing direction,

I do hereby invest my said execu-
trix witli power to sell and convey
my real estate, &c. My will and
order further is, tliat all tlie rest,

residue and remainder of my es-

tate, both real and personal, be
converted into money, &c , for the
use and maintenance of my wife,

Margaret, and for the maintenance
and bringing up of my children,

S. and H. M., &c. My will and
order further is, that at tlie decease
of my said wife, all that may re-

main of my estate be equally di-

vided between my two children, S.

and H. M., share and share alike,

&c. Lastly. I appoint my said

wife, Margaret, sole executrix,"

&c. Tlie will was proved and let-

ters testamentary granted to the
executrix, November 6th, 1834.

The estate of testator was settled

about the year 183C. The execu-
trix, a few months before her death,

by deed of January 29th, 1878, re-

citing the first clause under the
second head of the will, conveyed
all the real estate of which the tes-

tator died seized, to the plaintiff,

who was the child, H. M., named
in the will. Held—
1. That the executrix took no es-

tate in the land, but only a bare
authority to sell in case the per-
sonal estate should prove insufii-

cient for the payment of testator's

debts ; the real estate descending
on his death to the heirs at law,

subject to be divested by a proper
execution of the power of sale,

2. That the fact that the real estate

had remained unsold for more than
forty years after the settlement of

testator's estate, raised a presump-
tion, equivalent to the strongest

affirmative proof, that all his debts
had been. paid out of the personal
estate.

3. That the contingency upon
which the power of sale was in-

tended to be exercised having
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never in fact happened, and being
no longer liable to happen, the

power had ceased to have any
legal existence, and the convey-
ance founded upon it was a mere
nullity. Moores v. Moores, 440

DISSEIZIN.

See Adverse Possession.

DISTRESS.

The right of a lessor to distrain grow-
ing crops, under section eight of

the act concerning distresses, is not

affected by the sale of such crop

by the tenant. Sird v. Anderson.

392
See Conversion.

DISTRICT COURTS.

1. The District Court act, so far as it

gives that court jurisdiction exclu-

sive of other courts, is unconstitu-

tional and void. Payne v. Mahon,
292

2. District Courts have not jurisdic-

tion in actions against municipal
corporations. Townsend v. School

Trustees, 312

DRAINAGE.

1. The legislative right to order low
lands to be drained, at the expense
of the owners, rests entirely on
ancient custom, and cannot be de-

duced from the power to legislate,

unless, in the particular case, the

lands are so situated or conditioned

as to make their reclamation a

matter of direct public concern.

In Matter of Drainage along Pequest

River, 175

2. In this state, ancient usage sanc-

tions legislation that provides for

the drainage of low lands at tiie

expense of the owners. . lb.

3. But such legislation, to be valid,

must conform to the usage upon
which the right to legislate is

founded. lb.

. A law authorized the cost of a
drainage scheme to be estimated,
and such estim.ited expense to be
allotted to the land owner in pio-
portion fixed by the mere judg-
ment of the appraisers, in advance
of the doing of the work. Held—
that such a method was a departure
from the old usage, and was illegal.

lb.

. The rule of the Agens case does
not apply to these meadow cases.

lb.

DURESS.

A threat made by a husband, through
procurement of one of the payees,
that unless his wife signed such
note he would poison himself, and
which threat was made to induce
and did induce her to sign, does
not amount to duress, and is, in

law, no defence to an action against
her upon such note. Wright v.

Remington, 48

See Bonds, Official, 1.

EMBEZZLEMENT.

1. A mere failure by a city treasurer

to place the moneys of the city in

a particular depository designated

by an ordinance of the common
council, is not proof that such
moneys have been wasted or em-
bezzled, and does not show tiiat

they were not appropriated to the

use and benefit of the city. Such
conduct on the part of the treasurer

may be irregular, but it cannot be
legally inferred that it was fraudu-

lent. Hoboken v. Kamena, 455

, The fact that the treasurer drew
from the treasury moneys to reim-

burse himself for so much that he
had advanced from his own pri-

vate funds for the use and benefit

of the city, and the transaction

being free from fraud, cannot

amount to a misappropriation or

embezzlement. lb.

EMINENT DOMAIN.

1. Failure to agree with the land

owner for his lands to be used in
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the improvement, is a jurisdic-j

tional fact tliat must precede the
condemnation, and appear on the
face of the proceedings. Staie,\

Boice, pros., v. Plainfield, 138

2. When lands are soiiglit to be taken:

for a public use, the public authori-

ties, in the absence of any statutory

provision to the contrary, have a

reasonable time given them, after

the ascertainment of the expense
of the scheme, to decide whether
to accept or refuse the land at the
price fixed. O'Neill v. Freeholders

of Hudson, 161

3. Commissioners duly appointed by
force of a special statute, having
reported a valuation of certain

lands intended to be added to the
premises connected with the county
jail, &c., and a motion being made
at a meeting of the board of free-

holders to accept such lands at the
price thus fixed, and such motion
being rejected, held, that such vote
wa.s a rejection of the scheme, and
was a finality, and that the power
given bv the act was exhausted.

lb.

ENTEY.

See Adverse Possession.

EKEOR.

1. On error, a point not embraced in

any exception taken below cannot
be considered or decided. Fenna.
R. R. Co. v. Fage, 183

2. It is error for the court to refuse
to declare to the jury the legal

rules necessary for the proper de-
cision of the cause upon the evi-

dence. Scott V. Mitchell, 346

3. It is error in law if, in the charge
of a judge in a criminal case, a facti

of moment clearly connected withl
the merits is stated to be in proof,
when such fact has neither testi-

mony nor the color of testimony to

support it. Smith and Bennett v.

State, 37o!

4. The charge stated that it was a

part of the story of the defendant
that the murderer had come in

through an opening in the floor of
a closet, the fact being that she
had never made such a statement—held, erroi", and the judgment re-

versed, lb.

5. If a judgment in a criminal case is

reversed on error, in consequence
of an error committed by the trial

judge in charging the jury, the
first trial will not be a bar to a
retrial on the same indictment.

Smith and Bennett v. State, 598

ESCEOW.

, A deed cannot be delivered in

escrow to the grantee or obligee.

Ordinary v. Thatcher, 403

A county surrogate acts as the
deputy of the Ordinary, and a de-

livery to the former is a delivery
to the lattei", and, being thus, a de-

livery to the grantee cannot be in

escrow. lb.

. To constitute an escrow, the deed
must be placed with the depositary
on condition that it is not to go
into eflect until the doing of some
act or the happening of some event
in the future. lb.

4. In the absence of such condition, a

mere expectation, or a promise that

something will be done, a delivery
will not be lield conditional. lb.

ESSEX PUBLIC EOAD BOAED.

1. Under the supplement to the Essex
public road board act, approved
April 4th, 1872, Orange may be
required to pay its quota of the
cost of the public improvement be-

fore the entire work is completed.
State, Fierson, pros., v. Williams,

299

2. The cost and expense of the work
must be raised and paid by the
city of Orange to the county be-

fore the road board can certify the
amount to the city board of assess-

ments, as a foundation for making
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the assessment upon the lands

benefited. I^-

3. In the eleventh section of the

Essex public road board act, ap-

proved March 31st, 18B9, {Pamph.

L., p. 957,) the phrase " land and

real estate " includes a way appur-

tenant to a farm. Brower v. Tiche-

nor, 345

EVIDENCE.

1. Parol declarations made by the

payee of a note to the maker, en

dorser or guarantor thereof, at the

time of the signing, to the effect

tiiat such maker, endorser or guar-

antor would not be called upon to

pay the note, is not admissible in

evidence, and is therefore no de-

fence to such action. Wright v.

Remington, 49

2. The declarations of a steamboat

clerk, made after the delivery of

goods, are not competent to charge

the steamboat company with neg-

ligence in their transportation.

Steamboat Co. v. Flanagan, 115

3. In an action of trespass in a jus-

tice's court, the title deeds pf the

parties are not competent evidence
" as descriptive of the boundaries

within which possession was

claimed," or to show the extent of

the parties' possession. Winter v.

Peterson, 4 Zab. 524, commented

on and explained. Jeffrey v. Owen,

I

4. A receipt for moneys of the state,

paid by the state's debtor to the

state treasurer, signed by that offi-

cer, but not countersigned by the

state comptroller, is competent evi-

dence on bebalf of the state to

charge the treasurer and his sure-

ties with the money so received.

Sooy V, State, 394

5. Coteraporaneous entries made by

the treasurer in his official" books,

and his returns to the state comp-

troller registered in the letter's

books, showing the application of

moneys delivered by the treasurer

into the state treasury, are conclu-

sive evidence against the treasurer

and his sureties. lb.

6. Testimony is sometimes admissible

at the discretion of the court.

Noyes v. State, 418

7. On a separate trial of a criminal

jointly indicted with others, such

otlier defendants may be called as

witnesses on the part of the state.

Jb.

. The town book, or a sworn copy of

it, and not the county clerk's cer-

tified copy, is the best eMidence of

the election of officers. 3Iyers v.

Clark, 486

9. The copy, to be competent evi-

dence, must be a complete copy of

the proceedings of the town meet-

inff at which the election is held.^
lb.

See Executions, 3.

Husband and Wife, 2.

Justices' Courts, 1.

Public Documents.

EXECUTIONS.

1

.

The plaintiff in a junior judgment,

by suing out and levying the first

execution upon land, acquires a

priority of lien. It is essential for

the maintenance of a priority of

lien on land under execution, by a

senior over a junior judgment, that

tliere should be a levy on it after

lecording and delivering the writ

to the sheriff. Wills v. MeKinney,
120

2. Alterations made in the levy after

return, without the authority ov

knowledge of the sheriff or plain-

tiff, diminishing the number of

acres in the levy, held void, and

the original number restored. lb.

3. The description of the land levied

on in the return will exclude parol

proof that the sheriff intended to

levy on all the lands of the de-

fendant in execution. lb.

4. The rule of construction in de-

scription of land stated in Griscom
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V. Evans, 11 Vroom 402, approved

and followed. lb-

5. Where an order for the examina-

tion of a judgment debtor in sup-

plementary proceedings under the

act concerning executions, (Pt,ev., p.

393,) has been duly served on the

judgment debtor, and he fails to

appear for examination, the judg-

ment creditor may proceed to ex-

amine witnesses, and an order ap-

pointing a receiver may be made
on such examination without ex-

amining the judgment debtor.
Golton V. Bigelow, 266

6. The judge, in this summary way,

has no power to try and determine

the rights of third persons in the

property, with respect to which a

receiver is applied for ; and, as

against the judgment debtor, the

appointment of a receiver only

operates pro hac vice to vest in the

receiver property which tlie statute

makes amenable to his debts, and
clothes the receiver with the powerj

to tiiat extent to take, sue tor andi

recover the same. Ib.\

7. If, from the examination as certi-!

fied by the commissioner, it be en-

tirely clear that the judgment
debtor has no projaerty, or the'

property discovered is such as to

be exempt from the operation of

the act, an order appointing a re-

1

ceiver should not be made ; but in'

case of a disputed or contested

right, or if there be probable
grounds for the belief of the ex-i

istence of property which the re-

ceiver may obtain, the appointment
should be made, leaving its re-

sults to be determined in a subse-

quent suit by the receiver. lb.

8. A tax warrant issued and delivered

to the collector before a fi. fa. is

delivered to the sheriff; but not

levied until after the levy under
the fi. fa., shall have priority over
it. Evans v. Walsh, 281

9. Service of a copy of an execution
against a municipal corporation

upon the collector or treasurer,

under the ninth section of the act

respecting executions, must be

made by the sheriff or officer au-

thorized to serve legal process.

Gabler v. Elizabeth, 316

10. A bailiff, with only a verbal ap-

pointment, is not such authorized

officer. lb.

11. The sheriff will not be amerced
for neglecting or refusing to adver-

tise and sell personal property

levied on by him under execution,

where the plaintiff, after notice,

does not give ample indemnity.

Weller v. Lanning, 477

See Amercement.
Sheriff.

EXECUTORS AND ADMINIS-
TRATOES.

1. In the administration of a dece-

dent's estate, the expiration of the

time for the creditors to present

their claims, worked, under the

old law, a bar to claims not pre-

sented. Held, that the repeal of

the law authorizing this procedure,

did not revive the right to enforce,

against tlie personal representa-

tive, such unpresented claims.

Ryder v. WilsorCs Ei^rs, 9

2. The rule and the fact that the

claim sued on was not presented
within the time limited, may be
pleaded as a bar. lb.

FORCIBLE ENTRY AND DE-
TAINER.

To constitute forcible entry and de-

tainer, the entry must be unlawful
and forcible, or with threats. Hil-

dredth v. Camp, 306

FRAUD.

See Adverse Possession, 3, 4.

Bond and Warrant, 2.

GUARDIAN'S BOND.

See Bonds, 2.
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HEIRS AND DEVISEES. I

1. In a suit on a bond against the

heir at law, who has aliened the

descended lands before suit brought,

the recovery will be only for the

value of the lands in the condition

in whicli they were at the time of

the descent cast. Fredericks v.

Isenman, 212

2. In such a suit, the improvements
put on tlie land by the heir will

not enter into the valuation of such

land, nor will the heir be called

on for the rents and profits, nor, on

his side, can he claim for repairs.

lb.

HUSBAND AND WIFE.

1. At common law the husband is

liable for the wife's torts com-
mitted during coverture, and the

action is brought against both hus-

band and wife. If the tort is done
by the wife in the company of the

husband, the law presumes coer-

cion on his part, which excuses her

from liability, but such presump-
tion may be rebutted by proof.

The presence and command of the

husband must concur to justify the

exemption of the wife from re-

spDnsibility. Hildredth v. Carup,

306

2. The evidence which was offered

on the trial below is not liere, and

it may be that there was proof

that tlie wife acted without the

command of her Imsband. No
error, therefore, is manifest in this

respect. lb.

See Married Women.

IMPEOVEMENT CERTIFI-
CATES.

]. Improvement certificates, in the

usual form, are assignable, but not

negotiable, and are taken- subject

to any defence which existed in

favor " of the public corporation

against the original holder, at the

time of the assignment. North

Bergen v. Eager, 184

Where payments are to be made,
as the work progresses, on the cer-

tificate of the engineer in charge,

and securities for such payments
are given in conformity witii tlie

contract, if the proposed improve-
ment is subsequently abandoned
by the concurrent acts of the con-

tractor and the public agents, so

that assessments cannot be made
for the payment of the certificates

according to their terms, the as-

signee may maintain an action

against the corporation for the

value of such certificates. lb.

INDEMNITY.

See Sheriff.

INSPECTION.

^ee Public Documents.

INTEREST.

1. If there be a re-assessment, and
the sum so assessed be less than
tiiat of the original assessment, the

lesser sum should be taken from
the larger, and interest given as

damages only on it from the date

of payment. The case of Mayor

of Jersey Oily v. Riker, 9 Vroom
225, approved. Jersey City v.

O'Callaghan,
'

349

2. On loans and forbearances of

money, the rate of interest agreed

upon, or if no rate be agreed upon,

the legal rate then prevailing, is

the rate that will run until the

actual repayment of the money.

3. But where damages for breach of

contract, or for torts, are to be as-

sessed, the rate of interest will

change as the statutory rate

changes during the accrual of the

damages. lb.

JUDGMENTS.

Preference in payment will be given

to a junior judgment creditor over
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an earlier judgment obtained with-

out consideration, or for the pur-|

pose of defrauding creditors.
Wandling v. Thompson, 309

See Bonds and Warrants.
!

JURISDICTION.

See District CotrRTS.

Justices' Courts, 1, 2.

JUROR.
I

I

Tlie affidavit of a juror will not be!

received for the purpose of im-i

pugning or destroying the verdict,!

or of proving the grounds upon;

which it was given. Lindauer v.l

Teet&r, 255

JUSTICES' COURTS.

1. In a suit before a justice of the

peace, for rent, the defendant of-j

fered in evidence two deeds, to

show that before the due day of
|

the rent the demised premises had
been conveyed to C, and tliat, as

an incident of such conveyance,
the right of action for tiie rent was
in C, and not in the plaintiff.

Held, that the title to lands thereby

came in question, and that the

justice should have dismissed the
suit for want of jurisdiction ; also,

that tlie defendant was not, in such
case, required to plead title and
give bond. Messier v. Fleming, 108

2. The jurisdiction of a justice of the
peace, in an action of trespass to

lands, extends no further tlian to

enable him to try the fact of pos-

session : he has no jurisdiction to

inquire into the title to lands, or

into the right of possession. If

the plaintiff can maintain his right

to sue in trespass, by proof of actual

possession, the action is coL'nizable

in a justice's court ; but if the pos-
session is constructive merely, and
can only be shown by the produc-'
tion of title, the justice has no jur-[

isdiction. Jeffrey v. Ovcen, 260

A. Section sixty-eight of act consti-

tuting courts for the trial of small

Vol. XII.

causes, {Rev., p. 552,) enacting that

if the constable to wliom any exe-

cution is delivered shall not per-

form the duties prescribed by the

act, he shall be liable, in an action

of debt, to pay the debt or dam-
ages, with double costs, applies to

the requirement to return the exe-

cution within thirty days. Mc^
Laren v. McVickar, 271

4. The action is penal, and must be
brought within two years next
after the cause of action accrued.

Bev., p. 597, § 21. lb.

LACHES.

See Certiorari, 2, 3.

LANDLORD AND TENANT.

An execution, issued on a judgment
recovered for the price of goods
sold by the plaintiff to the defend-
ant therein, was levied upon those
goods while they lay in premises
demised to the defendant. The
defendant owed rent for the premi-
ses, and due notice thereof was
given by the landlord to the plain-

tiff and officer having the writ.

The goods were sold by virtue of

the execution, without being ac-

tually removed, and were bought
by the plaintiff. On the plaintiff's

attempting to remove the goods
without paying the rent, the land-
lord refused to permit him to do
so. Held—that the landlord was
not guilty of an illegal conversion,
and that he had a right to prevent
the removal by the plaintiff until

the arrears of rent were paid. Van
Horn V. Ooken, 499

See Mechanics' Lien.

LEGISLATURE.

1. In the absence of statutory provi-
sion to tliat effect, neither the leg
islature nor its me nbers are agents
of the state for the reception of
bonds or other contracts which im-
pose no obligations upon the state
and impair none of its rights.

Sooy V. State, 394

2s
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2. In a matter wherein the legislature

properly acts as agent of the state,

notice to the members of the legis-

lature individually is not notice to

the state ; such notice, to bind the

state, must be given to one of the

legislative branches in organized
session. lb.

LEVY.

See Sheriff.

LICENSE FEES.

See Municipal Cokporations, 3, 4.

LIEN.

See Mechanics' Lien.

LIMITATIONS.

, When a right of action has become
barred under a statute of limita-

tion, the statutory defence is a

vested right, that cannot be im-
paired by subsequent legislation.

Ryder v. Wilson^s Eifrs, 9

, In the administration of a dece-

dent's estate, the expiration of the

time for the creditors to present
their claims, worked, under the

old law, a bar to claims not pre-

sented. Held, that the repeal of

the law authorizing this procedure,

did not revive the right to enforce,

against the personal representa-

tive, such unpresented claims. lb.

. The rule and the fact that the
claim sued on was not presented
within the time limited, may be
pleaded as a bar. lb

See Constables, 3.

MALICIOUS PEOSECUTION.

1 . In an action for malicious prose-

cution, the plaintiff must show that

the prosecution or proceeding of

which he complains, is legally at

an end, and that it was instituted

maliciously and without probable
cause. Potter v. Casierline, 22

. The legal -termination of the prose-

cution is sufficiently shown by the
refusal of the grand jury to find a

bill, without a formal order of dis-

charge by the court. lb.

3. A rejection of the complaint bv the

grand jury is prima facie evidence
of want of probable cause. lb.

4. There is no error in refusing to

non-suit, if, from the facts proved,
the jury might infer that the de-

fendant had no actual belief or sus-

picion of the plaintiff's guilt. lb.

5. A defendant in such an action can-

not excuse himself by showing that

he acted under the advice of an
unprofessional person. lb.

MANDAMUS.

1. A writ of mandamus will not be
allowed to enforce the payment,
by the city of Jersey City, of an
amount awarded by the report of

a referee appointed by a judge and
confirmed by him, by statute, for

work done outside of a contract

for a public improvement. The
legal remedy is by action on the

award. Elmendorf v. Jersey City,

135

2. A motion to quash an alternative

writ of mandamus, granted after

argument upon notice, will not be
entertained. Freeholders of Mercer

V. Penna. R. R. Co., 250

3. Strict compliance with the rules of

practice requires that if the writ

is directed to one person, it should
be served by delivering the origi-

nal to him ; if directed to several,

the original should be delivered to

one, and copies left with the others.

lb.

4. But the court will not set aside the

service of a writ of alternative

mandamus because of the failure to

leave the original with the person

to whom it is directed, if a correct

copy is delivered. A return may
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be made to a copy as well as to tlie

original, and, if necessary, the

court will permit the original to

be taken from the files for the pur-

pose of a return to it. Ih.

•5. If the duty commanded is incum-
bent upon a corporation, the writ

should be directed either to the

corporation or to the select body
within the corporation, whose prov-

ince and duty it is to perform the

particular act, or put the necessary

machinery in motion to secure its

performance, and the return must,

be made b}' those to whom the writ

is directed. lb.
I

"6. The only means of compelling a'

return to a writ of mandamus, or:

obedience to its command, is by
attachment, which will only go|

against such persons as have been;

served with the writ ; therefore, to

make the writ efficacious, it must;

be served upon the officers of the|

corporation who have the power,!

and whose duty it is, to execute it,'

and against whom an attachment,

to enforce obedience may issue. lb. !

7. A writ of alternative mandamus,'
directed to the Pennsylvania Rail-

road Company, commanding the
company to construct certain
bridges over its railroad, or show
cause, was served on the superin-;

tendent of the New Jersey Divi-'

sion of the company's railroads;

held, that the writ was not properly
served, and the service was set

aside. lb.

8. A return must be made to a per-

emptory writ of mandamus as well
as to the alternative. Tlie differ-

ence is only in the substance of the
return. In either case the court
will require a return, under pen-
alty of an attachment. lb.

MANUFACTURES.

1. The act entitled " An act for the

security of manufacturers of min-
eral waters and other beverages,"
approved February 21st, 1854, and
the supplement thereto, approved
March 25th, 1863, {Nix. Big.

541-542,) was intended to confer a

special privilege only on persons

engaged in the manufacture of the

specified beverages within this state.

Its provisions do not extend to

persons engaged in the manufac-
ture in other states, though they
vend in this state such beverages
of their own manufacture. Bow-
den V. Overseer of Randolph, 462

2. The penalties prescribed by tiiose

statutes are incui-red only by such
persons as shall, without the writ-

ten permission of the owner, sell,

dispose of, buy or traffic in any
bottle or bottles marked as re-

quired by tlie act—a description

of which has been filed in the

clerk's office—or shall wilfully

break or destroy any such bottle,

<fec., or shall fill with mineral water
or other beverages any such bottle

for the purpose of sale. The pen-

alty is not incurred by a dealer of

bottles, or junk vendor, who shall

have secreted upon liis premises,

or in any other place, bottles

stamped and registered as pre-

scribed by the act. lb.

3. The third section of the act of

1854, which autliorizes a warrant
to search the premises wliere it is

alleged that bottles stamped and
i-egistered are secreted, on oath or
affirmation being made before a
magistrate, is only in aid of a suit

for penalties, to be regularly pro-

ceeded with by filing a statement
of demand, which shall allege the
doing of some one of the acts for

which a penalty is given. The
affidavit made to obtain such a
warrant is not a sufficient com-
plaint to proceed on at the trial.

lb.

MARRIED WOMEX.

1. A count of a declaration in an ac-

tion against a husband and wife,

founded upon a Pennsylvania stat-

ute, vvhicli provides that in all

cases Avhere debts may be con-
tracted for necessaries for the sup-
port of the family of any married
woman, that it shall be lawful for

the creditor, in such case, to insti-

tute suit agains: the husband and
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wife for such necessaries, and, after

obtaining judgment, have an exe-

cution against the husband alone,

and if nX) property of the husband
is found, an alias execution may be
issued, which may be satisfied out

of the separate property of the

wife, cannot be sustained, the said

act imposing only a contingent and
qualified liability upon the wife,

and one which can only be en-

forced by the methods provided by

the act itself, and which methods
are unknown to our procedure.

Hinkson v. Williams, 35

2. Under the " married women's act,"

{Mev., p. 636,) an action upon a

contract can now be maintained
against a wife and her husband
upon the common counts alone.

lb.

3. A statute of the State of Illinois,

which contains a provision that

"contracts may be made and lia-

bilities incurred by a wife, and tlie

same enforced against lier in tlie

same manner as if she were un-

married," empowers a married
woman in that state to sign a note

as surety for her husband's debt.

Wright v. Remington, 48

4. Such contract is not so in conflict

with the general interest of the

body of the citizens of this state,

or its public policy, as to alford a

reason for a non-enforcement of

the contract here. lb.

5. The fifth section of " An act to

amend the laws relating to the]

property of married women," {Rev.,

p. 637,) has not provided a newj

course of practice or procedure fori

the enforcement of contracts madej
by married women before that actjj

took effect, and the remedy and
course of practice and procedure

for the enforcement of a contract

made by a married woman, while

the act of 1862 {Nix. Dig. 548) was
in force, renuiin as they were un-

der that act, notwithstanding its

repeal. Wilson v. Herbert, 454

6. Where husband and wife are living

together, and the wife purchases

artick-s for domestic use, the law

imputes to her the character of aa
agent for her husband. She may
contract for such articles as princi-

pal, and assume the responsibility

of principal debtor. But to fix

upon her such a liability, it must
appear affirmatively that she made
the purchase on her individual
credit. There must be either an
express contract on her part to pay
out of her separate estate or the
circumstances must be such as to

show clearly that she assumed in-

dividual responsibility for pay-
ment, exclusive of the liability of
the husband. lb.

. A judgment against husband and
wife, on bond and warrant of attor-

ney to confess judgment, given by
them in 1871, will be set aside as

to the wife, where it appears she
signed it as surety for her htis-

band. Swing v. Woodruff, 469-

, At that date a married woman
could not give a warrant of attor-

ney. Whether subsequent changes
in the law have altered this rule

—

quere. lb..

See Husband and Wife.

MECHANICS' LIEN.

, The written consent required by
the fourth and eighth sections of

the mechanics' lien act, to fix a lia-

bility to lien upon the owner or

landlord's interest in property, for

repairs done by the tenant or a

third party, is a consent to do the

work or make the repairs, and not

necessarily a consent, in terms or

by implication, that the property
shall be a pledge for the payment
for such work or reparation. Nor
will a clause in the consent that

the work is to be done at the ex-

pense of the tenant or third party

change the rule. Gay v. Hervey,

39

, A written lease containing a pro-

vision that the tenants shall, at

their own cost and expense, make
and do all repairs of every descrip-

tion that may be necessary for the

benefit and preservation of such
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premises during the continuance

of the lease, is such a written con-

sent as will subject the landlord's

interest lo a lien for repairs done
by the tenant during the term. 76.

3. A written permission, given by the

landlord to tiie tenant, to make al-

terations in certain buildings upon
the leased premises, all at the ten-

ant's cost and expense, operates in

the same manner to impose a lia-,

bility for work done in makingi

«uch alterations. Ib.\

MINEBAL WATEK.

See Manufactures.

MISAPPKOPRIATION.

See Embezzlement.

MORTGAGE.

See Taxes, 3, 4, 5, 6, 13.

MUNICIPAL CORPORATIONS.

/. Powers, Liabilities, &c.

II. Assensments.

III. Charters of-Particular Cities.

I. Powers, Liabilities, &c.

I. A municipal corporation, under the
ordinary powers of local govern-
ment, may pass ordinances requir-

ing a hoi-se railroad company, in-

corporated by the legislature, and
having its rails down and in use
through the streets, under legisla-

tive sanction, to make its tracks

conform to grade ; to keep in re-

pair the space between the rails

;

to remove snow, and the like. Such
regulations do not appreciably in-

terfere with the franchises of the
company, and the legislature is

presumed to have intended, when
it authorized the use of the public
streets for such purposes, that its

grantee should hold its privileges

subject to such regulations as are
reasonably necessary for the com-
mon use of the streets for a street

railway, and for ordinary travel.

North Hudson Co. Railway v. Ho-
boken, 71

2. But a municipal corporation has no
power to refjuire a horse railway
company, having its rails down and
in use, under the act incorporating
it, to take out a license and pay a
license fee as a means of taxation,

unless power is given to the city to

resort to licenses and license fees

for revenue purposes. A provision
in its charter, granting power "to
license and regulate," does not au-
thorize the city to exact license fees

for revenue purposes. lb.

3. A power to license, when specially

given in the charter of a city, is

!
nevertheless a police power. The

[

exaction of license fees for revenue
purposes is the exercise of the

power of taxation. lb.

4. The distinction between the power
to license as a police regulation
and the same jjower as a revenue
measure is of the utmost import-
ance. If granted with a view to

revenue, the amount of the tax, if

not limited, by the charter, is in

the discretion and judgment of the
municipal authorities ; if given as

a police power, it must be exer-
cised as a means of regulation only,

and cannot be used as a source of
revenue. lb.

5. The act approved March 10th,

1873, {Pa7nph. L., p. 327, § 4,) au-
thorizing the township of East
Orange lo pass ordinances to com-
pel any railroad company to sta-

tion and maintain flagmen wher-
ever such railroad may cross any
streets or highways in said town-
ship, is a valid exercise of legisla-

tive power, as a police regulation
for the safety of the public and
passengers on the trains. Del.,

Lack, ci W. B. R. Co. v. East
Orange, 127

6. Such ordinance, when passed, is a
judicial act, imposing pecuniarv
burden and loss on the railroad
company, and is subject to review
in this court, which will determine
wliether the power conferred has
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been exercised in a

sonable manner.
and rea-

Ib.

7. Service of a copy of an execution
against a municipal corporation

upon the collector or treasurer,

under the ninth section of the act

respecting executions, must be

made by the sheriff or officer au-

thorized to serve legal process.

Oabler v. Elizabeth, 316

8. A bailiff, with only a verbal ap-

pointment, is not such authorized
officer. lb.

9. A municipal council cannot set[

aside an assessment for benefits

which has been paid, unless byi

special statutory authority. C'am-j

pion V. City of Elizabeth, 355:

10. Money paid on such assessment
cannot be recovered so long as the

assessment is unrevoked by com-
petent authority. lb.

See Improvement Certificates.

II. Assessments.

11. The legislature has the power to

put upon a municipal corporation

a portion or the whole of the ex-

penses of a public improvement|
within its limits, either before it is'

undertaken or after its completion.

State, Freeholders of Hudson, v. Hoad
Com'rs, 83

12. An act directing an assessment
for public improvements upon all

lands and real estate which, " in

the opinion of the commissioners,

or a majority of them, shall be
benefited, in proportion to the

benefit received," is valid. lb.

13. The legislature may limit the area
of assessment for a public improve-
ment ; it need not include the whole
territory benefited by the improve-
ment; provided that the assess-

ment upon such lands as are witliin

the prescribed limits is restricted

to the amount of benefit received

by them. lb.

14. It is essential to the validity of

an assessment for benefits that the

land owners have notice, legal or
constructive, of the meeting of tlie-

commissioners by whom tlie assess-

ment is made, and an opportunity
of being heard before them. It is

not sufficient that they have notice

of the hearing before the court on.

an application for the confirmation

of the report of the commissioners.

15. A land owner who has paid an.

assessment for benefits may recover

by action the money so paid, if

such assessment be afterwards set

aside. Jersey City v. O'Callaghan,
349'

16. If there be a re-assessment, and
the sum so assessed be less than
that of the original assessment, the

lesser sum should be taken from
the larger, and interest given as

damages only on it from the date

of payment. The case of Mayor
of Jersey City v. Riker, 9 Vroom 225,.

approved. lb.

17. An action will not lie for the money
paid on a municipal assessment for

benefits, unless such assessment has-

been judicially annulled. Daven-
port V. City of Elizabeth, 362

18. And this is the doctrine even
though such assessment has been
laid under an unconstitutional pro-

vision, lb.

19. Where a land owner is assessed,

for local improvements, without

notice of the meeting of the com-
missioners to lay the assessment,

and afterward appears Itefore an
appellate tribunal having power
to return the assessment for the

correction of errors, and fails to

object to such want of notice, he
will be held to have waived his

objection. State, Henderson, pros.,

v. Jersey City, 489'

20. Lands drained by the construc-

tion of a sewer may be assessed

for the benefit conferred, althougli

such lands are not on the line of

the sewer, or of the street through
which the sewer is built. lb..
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III. Particular Charters.
\

1, Charter of Bayonne.

21. Under the charter of the city of

Bayonne the state and county taxes

must be paid by way of preference,

out of the first moneys raised by

taxation. Bayonne v. State, Kings-^

land, pros., 368,

2. Charter of Camden. I

22. Under the charter of the city of
j

Camden, exclusive power to grant,

tavern licenses was conferred on]

tlie common council. An act passed!

in 1876 repealed the sections in

tiie charter conferring such power.

Held— that such repealing act,]

being special, is void under art.i

IV., ^ 7, ^1 11, of the state consti-

tution. Sutterly v. Camden Com.

Pleas, 495

3. Charter of Cape May.

23. The charter of the city of Cape

May conferred upon the common
council the authority to pass ordi-

nances for the prevention and sup-

pression of fires, and to appoint

and remove fire wardens ;
and, by

ordinance, to prescribe the powers

and duties of such fire wardens,

and of the fire engineers and fire-

men; and also the right to raise

money by taxation for supporting

the fire department. Held, that

although no express grant of power

is conferred to purchase engines

and apparatus, yet that such power

is necessarily or fairly implied as

incident to the power expressly

granted. Green v. City of Cape

May, 45

24. The power to purchase apparatus

may be exercised by the common
council either by resolution or by
ordinance, when, by the charter,

that body is not restricted to a

particular method. Ih.

25. All objections to a contract made
by a committee of common council

are cured by the vote of ratifica-

tion of such contract by the com-
mon council. Ih.

4. Charter of Elizabeth.

26. A direction in a statute, that an

assessment for a street improve-

ment should be levied ujion the

owners of the lands benefited, in

proportion, as nearly as may be, to

the advantage each shall be deemed
to acquire, is constitutional. State,

Wetmore, pros., v. Elizabeth, 152

27. Only the objectors are entitled to

the notice required by tlie charter

of the citv of Elizabeth. Pamph.

L., 1863, p. 109, § 107. Ih.

5. Charter of Hoboken.

28. The city of Hoboken has no power
under its charter, by ordinance, to

compel the Nurtli Hudson County

Eailway Company to take out

licenses and [lav an annual license

fee of $15 for every one-horse car

and $25 for every two-horse car

which the company shall run upon

its tracks. North Hudson Co. Rail-

way V. Hoboken, 71

6. Charter of Jersey City.

29. The charter of Jersey City pro-

vides that the owner or occupier

of any house, lot, or tenement w/iere

ivater' shall be taken, shall each be

liable for the payment of the prices

fixed by the board of public works

for the use of water. The city, for

its own convenience, placed a meter

on the lands of the defendants, for

the purpose of measuring the water

flowing through a main in the

street. The defendants did not

useany of the water flowing through

the meter. In an action to recover

the price of water flowing through

and measured by the meter, which
was furnished to and used by third

persons, on other premises, which
was taken by them from the main
below the lot where the meter was
located, held—
1. That, independent of a statutory

provision making the owner of

lands fronting on a street on which
water is supplied, liable to assess-

ment under a system of taxation

for paying the expenses of bring-

ing water into the city, the obliga-

tion to pay water rates will arise

only on a contract, express or im-
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plied, from the circumstances under
wliicli water is furuished.

2. That, under the charter of Jer-

sey City, water is taken, within the

meaning of the section referred to,

at the place where it is delivered

for use, and not at the place where
it is measured.
3. That the defendants are not lia-

ble for the price of water furnished

by the city to third persons, and
on their credit, which was taken
from the main below the place

where the meter was located, and
used by such third persons, on
other premises, not belonging to

the defendants. Jersey City v. Mor-
ris Canal and Bankiny Co., 66

30. Where the board appointed to re-

vise unpaid assessments in Jersey

City filed their report in a matter

of the assessment for constructing

a sewer, and tlie prosecutor de-

layed for five yeai-s before suing

out a writ of certiorari to review
this assessment, it presents an in-

stance of laches for which the writ

should be dismissed. Stale, Weart,

pros., V. Jersey City, 510

7. Charter of Newark.

31. Commissioners appointed by the

Circuit Court to award compensa-
tion to owners of land damaged by
a change of grade in the streets of

Newark, have no power to make
sucli awards in cases where no
house or other building was erected

on the land at the time of the

alteration of gi ade. State, Newark,
pros., v. Sayre, 158

32. An award made in such a case,

although confirmed by the Circuit

Court on motion of the city coun-

sel, will be set aside on certiorari,

at the instance of the municipal
- corporation. lb.

8. Charier of Passaic.

33. The charter of the city of Passaic

authorizes the appointment of com-
missioners to make an assessment
of the damages to be paid to the

owners of lands taken for the pur-

poses of a city improvement, and
provides that, in case commission-

ers were appointed to make the
assessment and appraisement of

damages, the assessment for beiie-

fitssliouldbemade by thesamecom-
missioners. ' Commissioners were
appointed to make the assessment
and appraisement of damages, and,

after the improvement was com-
pleted, the same commissioners
made an assessment for benefits,

and reported the same to the com-
mon council. Held, that the com-
mon council, on its disapproval of

the report of the commissioners,

and the refusal of the commission-
ers to alter the same, had no power
to remove the commissioners and
appoint others in their places, to

make the assessment for benefits.

State, Terhune, pros., v. Passaic, 90

34. The power of the city council in

the matter of street improvements,
is a siiecially delegated authority,

and the acts of the city govern-
ment thereunder are legal only
when they are strictly in conform-
ity with its directions. lb.

NEGLIGENCE.

An action in tort for negligence or

deceit will lie against the personal

i-epresentative of a deceased wrong-
doer. Tichenor v. Hayes, 293

NOTICE.

1. It is essential to the validity of an
assessment for benefits that the land
owners have notice, legal or con-

structive, of the meeting of the

commissioners by whom the assess-

ment is made, and an opportunity

of being heard before them. It is

not sufficient that they have notice

of the hearing before the court on
an application for tiie confirmation

of the report of the commissioners.

Slate, Freeholders of Hudson, pros.,

V. Road Com'rs, 83

2. In a notice of intention to widen a

street it is a sufficient description

to state that part of the owner's

land will be required, lying on a

certain street, between the intersec-

tions of two other streets, and re-
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ferring for further description to

the ordinance, to which he has

access. lb

3. Where tliree commissioners to as-

sess the value of lands to be con-

demned are appointed, two weeks'

notice, prescribed l\v the charter.!

given of their appointment and
time and place of meeting to as-

sess, if one of them refuses to act

and another is appointed in his

place, without notice, before the

assessment, their subsequent award
is void. Slate, Boice, pros., v. Plain-

field, 138

See Bills and Notes, 1.

Municipal Corporations, 25.

Taxes.

OFFICERS.

l.The act of February 24th, 1869,
provided for the appointment of a

law judge of the Court of Common
Pleas for the county of Middle-^ex,

and that such additional judge
should receive a salary of $1600
per annum, but should receive no
other share of the fees or compen-
sation divisible among the judges
of said courts. March 18th, 1869,

an act was passed giving to the
judges of the Courts of Common
Pleas a per diem of $3, which, ini

1873, was increased to $5. Held—

'

1. That the term fees and compen-'
sation related to the fees and costs

allowed by the fee bill and other
acts, which are to be paid for cer-

tain oflBcial acts and services per-

formed, and are divisible among
the judges present.

2. That such additional law judge
is entitled, during his term, as well
to the per diem as to his salary,

such pel- diem being in no sense
fees or compensation divisible

among the judges, or any of them.
Strong v. Collector, 232

2. At an election for city officers, held
in Plaintield, in December, 1878,
the relator received twenty-six
votes out of a poll of over eight
hundred. The relator claims that
there was a vacancy in the office

of city judge, and that therefore

he was duly elected, having re-

ceived twenty-six of the twenty-
nine votes cast for that office.

There is a dispute as to whether
the term of the incumbent. Good,
had expired. A number of voters,

including the officers of election,

testify that they did not know that
such an officer wa.s voted for initil

the polls had closed and the votes

were counted. Held— that votes

cast in such a maimer can confer
no title to the office, and cannot
entitle the relator to the interposi-

tion of this court in his attempt to

obtain possession of it, or to dis-
I place the incumbent. Bolton v.

I

Good, 296

3. Mere ministerial agents or officers

j

of a corporation, employed durante
' bene placito, may be removed with-

j
out any other cause than that the
pleasure of those who appointed
them is determined. Kurley v.

I

Flainfield Fire Depart., 343

14. A fire engine company, under the

j

statute, (Pamph. L., 1854, p. 273,)
is such an agent, and may be dis-

! banded at the pleasure of theman-
i

agers of the department. lb.

\
See Schools.

I

OVERSEEE OF THE POOR.

Only one overseer of the poor can be
elected at a town meeting, unless
the voters in town meeting assem-

I

bled decide to elect more than one.
Myers v. Clark, 436

PENALTIES.

In an action for penalties, where the
case is tried by a jury, it is the
province of the jury to determine
the amount of the penalties in-

curred. The justice cannot, on a
verdict of guilty, determine how
many penalties the defendant shall

be liable to pay. Bowden v. Over-

seer of Randolph, 462

See Constables, 2, 3.
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PLEA OF TITLE.

See Justices' Courts, 1.

PLEADING.

L The objection that a traversable

fact is stated without a venne in

the body of the declaration, goes

to a matter of mere form, and is

within the operation of section one
hundred and thirty-nine of the

practice act. Reed v. Wilson, 29

2. An averment that a note, dated

August 12th, 1872, at four months,

was presented for payment Decem-
ber 14th, 1872, is sufficient to show
a presentment at the proper time,

because the court will take judicial

notice, not only of the law-mer-
chant, but also of the almanac,
from which it appears that the

loth of December, 1872, fell on a

Sunday. lb.

3. A count of a declaration in an ac-

tion against a husband and wife,

founded upon a Pennsylvania stat-

ute, which provides that in all cases

where debts may be contracted for

necessaries for the support of the

family of any married woman, that

it shall be lawful for the creditor,

in such case, to institute suit against

the husband and wife for such ne
cessaries, and, after obtaining judg-
ment, have an execution against

the husband aione, and if no prop
erty of the husband is found, an
alias execution may be issued,

which may be satisfied out of the

separate property of the wife, can
not be sustained, the said act im-
posing only a contingent and quali-

fied liability upon the wife, and one
which can only be enforced by the

methods provided by the act itself,

and which methods are unknown
to our procedure. Hinkson v. Wil-

liams, 35

4. Under the " marrietl women's act,"

{Rev., p. 636,) an action upon a

contract can now be maintained
against a wife and her husband
upon the common counts alone

lb.

POLITICAL DISTRICT.

See Constitution, 2, 3.

POWER OF SALE.

A^ee Devise.

PRACTICE.

1. When the judgment of the Com-
mon Pleas on appeal is reversed in

this court for the admission of il-

legal testimony, the case should be
sent back to the Pleas to be re-

heard. Steamboat Co. v. Flanagan,
115

2. On error, a point not embraced in

any exception taken below cannot
be considered or decided. Penna.
R. R. Co. V. Page, 183

3. An agreement made by attorneys

to postpone an appeal case in the
Common Pleas for the term is

valid, for though tiiey are not at-

torneys of record, they are the

agents and counsel of their re-

spective clients, and whatever they
do in conducting the case is bind-

ing on all concerned. Butler v.

Kitchin, 229

4. Such an agreement cannot be dis-

regarded by the couvt, nor can the

court dismiss the appeal for want
of prosecution. lb.

5. Consent of parties, annexed to the

statement of facts returned to a
writ of certiorari, directed to the

Court of Common Pleas, in matter
of an appeal from a justice's court,

that this court may determine
questions of fact, and may draw
any inference which a jury might
draw from the facts returned, will

not induce this court to try the case

upon the merits. On certiorari to

a justice's court, or the Court of

Common Pleas, on appeal, this

court will not determine disputed
questions of fact, or retry the case

on the merits. Jeffrey v. Owen, 260

6. This court may, in its discretion,

at the instance of private persons,
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act by mandamus, certiorari or quo\

warranto, for the redress or preven-,

tion of public wrongs by public

bodies and officers, whose officialj

sphere is confined to some iioliticalj

division of the state, whenever the:

applicant is one of the class of per-|

sons to be most directly affected in

their enjoyment of public rights,!

and the public convenience will be

subserved by the remedy desired.

Ferry v. WiUiams, 332

7. If an exception to a judge's charge

embrace several legal propositions,

and any one of such propositions

is unexceptionable, the objection

must fail. Ncyyes v. State, 418

See Attachment.
Certiokaki, 1.

Executions, 5, 6, 7.

Mandamus.
Eeplevin.

ments will furnish competent evi-

dence or necessary information.
lb.

4. It is not essential tliat he should

be legally capable of maintaining

or defending an action in his own
private behalf; but it will entitle

him to inspection, if he may act in

such suit as a representative of a

common or public right. Ih.

5. A citizen of Orange, desiring to

ascertain whether the provisions

of the city charter in regard to

licensing saloons have been ob-

served, with a view of securing due

obedience to the law, is entitled to

an inspection of the letters of re-

commendation filed with the col-

lector of taxes as the basis for the

issue of pending licenses. lb.

PEEFEEENCE.

See Judgments.

PEINCIPAL AND SUEETY.

See Surety.

PEIOEITY OF LIEN.

See Executions, 1, 8.

PUBLIC DOCUMENTS.

1. Every person is entitled to the in-

spection of documents of a public

nature, provided he shows the re-

quisite interest -therein. Ferry v.

Williams, 332

2. It is not necessary that a suit should

be pending before such inspection

will be granted. Ih.

3. It is sufficient, if the person seek

ing inspection has such interest in

a specific controversy as will en

able him to maintain or defend an

action, for whicii the public docu-

EAILROADS.

See Constitution, 1.

Eeceiver, 3, 4.

Taxes, 1, 2, 12, 16, 17, 18, 26.

EECEIVEE.

1. A receiver appointed in a foreign

jurisdiction, clothed with authority

to take the designated property,

wherever situate, may sustain a

suit for such property in the courts

of this state. Hurd v. City of Eliza-

beth, 1

2. This is the rule whenever the

creditors of the person represented

by the receiver do not intervene.

lb.

3. Placing the property of a corpora-

tion in charge of a receiver does

not work its dissolution, nor is the

title of the property changed: a

power only is delegated to take

charge of it and sell it. N. J.

Southern R. B. Co. v. R. R. Com-
missioners, 23d

4. The receiver of a corporation, ap-

pointed by the Court of Chancery,

takes its ' properly, including its

franchises, in the same condition

and subject to all the duties, obli-

gations and liabilities that rested
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upon the corporation itself, and, in

the administration of his office, is

under obligation for the perform-
ance of every duty and obligation

imposed upon the corporation by
its charter, or by the general laws
of the state. lb.

I

See Executions, o, 6, 7.

REPLEVIN.

1. In replevin, where the officer has

delivered the goods and chattels to

the plaintiff, on a finding of the

issues for the plaintifii he is en-

titled to recover damages for tlie

taking merely : it is only when
the property has been re-delivered

to tlie defendant, pursuant to the

tenth section of the act concerning
j

replevin, [Jiev., p. 973, j that the,

plaintiff is entitled to have the

value of the property, as well as

the damages for the taking and de-

taining, included in the verdict.

Lnndauer v. Teeter, 255

2. In replevin, where the goods had
been delivered to the plaintiff on
pleas of non ceplt and property in

the defendant, the jury found a

verdict " in favor of the plaintiff

for the sum of two hundied and
twenty-five dollars, for the value

of the goods, and for fifteen dollars

damages," the judge having re-

quested the jury to find the value

of the property in dispute, witii a

view of determining the question

of costs. On motion to set asidel 1

the verdict as incongruous, imper-
fect and upon but one of the issues,'

held—
1. That the finding of the value

of the goods would be treated as

surplusage.

2. That the court would mould the

verdict according to its evident

meaning, and treat it as a verdict

upon all the issues ; and
3. That the verdict would not be
interpreted as a finding that only

so much of the property in dispute

as was of the value of $225 be-

longed to the plaintiff^, but wouldi 1

be construed as a finding for the

plaintiff of the property in all the

goods and chattels mentioned in

the pleadings, and not in part only
of them. lb.

ROADS.

Surveyors of the highways may be

appointed to make an alteration in

a road within one year after the

road has been laid out. Smock v.

Vanderveer, 303

SALES.

A special agent, authorized to sell

a horse, is not thereby authorized

to warrant the quality on behalf
of his principal. Cooky v. Perrine,

322

. An action to recover the price of

a horse sold by a special agent,

brought after it has ceased to be

practicable to avoid the sale and
restore the vendor and vendee to

their original positions, e. g., after

the horse has died in possession of

the vendee, does not constitute a

ratification of an imauthorized

warranty of quality made by such
agent. lb.

SALES OF LAND.

See Sheriff's Deed.

SCHOOLS.

, The employment of teachers by
school corporations is an act judi-

cial in its ciiaracter, and should be

done at a meeting of the trustees,

of which all should haye notice,

and have ojiportunity to partici-

pate in. Toivnsend v. School Trus-

tees, 312

. Office of trustee is not vacated by

an unaccepted resignation. lb.

SHERIFF.

. On rule to show cause for an at-

tachment against a sheriff for not

bringing into court, pursuant to its

order, money raised on execution,
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he will not be permitted to assail

the validity of the order, if he has
been, or has had opportunity to be
heard upon it. It is conclusive

upon him in establishing the con-

tempt. Wandling v. Thompson, 142

2. The facts upon which such rule to

pay was ordered, will be looked
into only in determining punish-

ment and the just measure of re-

dress due to those who are injured

by his disobedience. lb.

3. After notice, by a subsequent judg-
ment creditor, to a sheriff to pay,

into court money raised on execu-
tion, payment to the plaintiff in

such execution is at his peril. lb.

4. A sheriff is not bound, without in-

demnity, to levy on goods stand-

in the name of and claimed by
another than the defendant in exe-

cution. Stevens v. Deata, 340
j

5. If a sheriff, instructed to levy on I

specified goods, rightly determines
not to levy without indemnity, lie

must so act that the plaintiff or his

attorney shall not reasonably be
misled in regard to his purposes.'

lb)

!

6. The sheriff will not be amerced fori

neglecting or refusing to advertise!

and sell personal property levied
j

on by him under execution, where'
the plaintiff, after notice, does not
give ample indemnity. Weller v.'

Lanning, 4'

See Executions.

SHEKIFFS DEED.

1. Title cannot be derived through a
sheriff's deed, unless it appears
affirmatively by recitals in the
deed, or by proof aliunde, that the
sheriff has advertised the sale ac-

cording to law. Henderson v.

Hays, 387

2. This established rule was not
changed by the act of March 25th,

1864. Pamph. L., p. 498. lb.

STATE TEEASUKEE.

The statute approved March 27th,

1874, {Jiev., p. 121t),) was not ap-
plicable to a stale treasurer then in

office and holding over because of

failure to appoint liis successor.

Sooy V. State, 394

STATUTES.

l.That part of the third section of

"An act relative to statutes," (Rev.,

p. 1120,) which provides that when
the course of practice or procedure
for the enforcement of a right vest-

ed or accrued under a statute subse-

quently repealed, shall be changed,
actions then pending or thereaf;er

commenced for the enforcement of

such right shall be conducted ;is

nearly as may be in accordance
with such altered practice or pio-

cedure, applies only to cases where
the legislature has substituted a

new course of practice or procedure
for the enforcement of such ante-

cedent liability. Where no new
remedy has been substituted for the
enforcement of a right accrued un-
der a statute afterwards repealed,

the old remedy remains, notwith-
standing the repeal of the statute

by force of constitutional provi-

sion. Wilson v. Herbert, 454

2. By the act of Marcli 29th, 1871,
{Pumph. L., p. 1034,) the legisla-

ture created the inhabitants of a
part of Union township, in the

county of Union, a body corporate
under the name of the Southeast-
erly Eoad District of the county of

Union, for the purpose of laying
out, opening and improving streets,

highways anil public parks. It

provided for commissioners of pub-
lic works, defined their powei-s and
duties, &c. By the act of April
1st, 1872, (Pamph. L., p. 972,) this

act was repealed, and the township
committee sulistitnted in theirplaee
as far as neci'ss;.ry lor tlie comple-
tion of improvements under way
and which it might be deemed de-

sirable to finish ; and provided that

the repeal should not in any way
impair any iegal contracts which
the board of commissioners had
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made and which might remain un-
executed. Held—
1. That it was the intention of the

legislature to transfer to and im-
pose upon the township committee
the liabilities which the commis-
sioners had legitimately contracted

witliin the scope of their duties

and for the object of their appoint-

ment.
2. That debts of the commissioners
contracted for compensation, &c.,of

surveyor and his assistants, for ser-

vices of a clerk, and for sewer pipe

for use in making improvements,
must be considered as liabilities

fairly incurred by the commission-
ers in and about the work they were
authorized to do. Township of
Union V. Rader, 617

STATUTES OF NEW JEESEY,
(PUBLIC.)

Assignments.
Rev., p. 36,Rev., p.

Corporations.

Rev., p. 193, U 87, 88,

Pamph. L., 1878, p. 61,

Crimes.

Rev., p. 1294, § 1,

Criminal Procedure.
Rev., p. 277, ^ 53,

Distress.

Paterson 172,

Rev., p. 309, § 8,

Rev., p. 313, ^ 24,

District Courts.

Rev., p. 1302, ? 6,

Rev., p. 1304, ? 23,

Divorce.
Rev.,p.Z\b, § 4,

Evidence.
Rev., p. 381, I 22,

Executions.

Rev., p. 389, § 2,

Rev., p. 391, I 9,

Rev., p. 392, | 18,

Rev., p. 393, | VI.,

Executors and Administrators.

Rev., p. 396, U 4, 5,

282

254
520

526

420

502
393
503

293
315

122
317
283
297

196

Heirs and Devisees.

Rev., p. 476,

Inns and Taverns.
R&o., p. 493, II 50, 51,

Judgments.
Rev., p. 520, I 2,

Justices' Courts.

I

Rev., p. 538, § 1,

I

Rev., p. 550, 'i 58,

Rev., p. 552, I 68,

[Landlord and Tenant.
Rev., p. 570, ?i 4,

[Manufactures.

Nix. Dig. 541,

Married Women.
Nix. Dig. 548,

Rev., p. 637, § 5,

Rev., p. 638, § 11,

Meadows.
Rev., p. 662, 665,

Mechanics' Lien.

Rev., p. 668, §§1,4,

Practice.

Rev., p. 893, § 288,

Replevin.

Rev., p. 973, g 10,

Roads.
Rev., p. 1013, § 100,

Salaries.

Rev., p. 1380,

Sale of Land.
Rev., p. 1043, § 7,

i2et;., p. 1044, | 9,

i2e?;., p. 1045, | 13,

iJet'., p. 1045, I 15,

Schools.

J?e«., p. 1076, § 38,

Statutes.

Rev., p. 1120, § 3,

Taxes.
Rev., p. 1140, § 1,

Rev., p. 1143, §§ 21, 22,

i2ei;., p. 1144, ^ 23,

i2ei;., p. 1150, §§ 61, 63,

100,

212

122

262
273
273

501

462

456

38, 456
458

176

40

57

256

305

234

123
123
388
390

313

12, 457

506
224
292

508, 520
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Bev., p. 1151, § 64,

Bev., p. 1152, § 8,

Bev., p. 1153,
f

66,

Bev., p. llo7, I 78,

i2ei;., p. 1159, ? 83,

JJe?;., p. 1163, § 109,

1

102,

101,

100, 507,

97, 148,Bev., p. 1166, 97, 148,

Nix. Dig. (1861) 851, 'i
64,

106,

Treasury.
Bev., p. 1216, I 20,

iJei;., p. 1217, ? 6,

119
103
231
507
369

524
245

108

395
396

SURETY.

1. A receipt for moneys of the state,

paid by the state's debtor to the

state treasurer, signed by that offi-

cer, but not countersigned by the

state comptroller, is competent evi-

dence on behalf of the state to

charge the treasurer and.his sure-

ties with the money so received.

Sooy V. State, 394

2. The treasurer and his sureties are

chargeable with moneys collected

bv the treasurer in advance, which
fell due during theincumbencyof
the same treasurer and the period

for which the sureties were respon-

sible, lb.

3. Contemporaneous entries made by
the treasurer in his official books,

and his returns to the state comp
troller registered in the latlePs

books, showing the application of

moneys delivered by the treasui-er

into the state treasury, are conclu-

sive evidence against the treasurer

and his sureties. lb.

4. When a city treasurer, who was a

defaulter in the previous years of

his official existence, is elected his

own successor and has given a new
bond, the sureties on such bond can

only be held liable for his failure

to perform his official duties durin

the time he held office under his

last appointment. Itoboken v. Ka-
mena, 435

5. Independent of any actual apprO'

priation of moneys to make good
the misappropriations of previous

years, sound legal principle will

not permit the application of city

funds, received by the treasurer

subsequent to the taking effect of

the last bond, to the relief of the

sureties on the bond or bonds cov-

ering the time when the treasurer

was guilty of fraud or embezzle-

ment, lb.

. D., with S. and B. as sureties, gave
bond, dated April 30th, 1873, re-

citing that D. had been appointed

an assistant clerk of the bank, and
conditioned that he should in all

things, while he should be in the

employ of the said bank as such

assistant clerk, faithfully perform

his duties as such assistant clerk.

From November 20th, 1872, to

July 1st, 1874, D., as the younger
of two assistant clerks, held the

lowest position in the bank, at a

salary of $200, his duties being

chiefly those of a runner or mes-

senger. On July 1st, 1874, lie was
promoted to the next highest clerk-

ship, at a salary of $360. On Feb-

ruary 15th, 1876, lie was further

promoted to the position of book-

keeper, at a salary of $500, and as

such took charge of the individual

debit and credit books, and exclu-

sive charge of the ledger of indi-

vidual accounts. His place as

book-keeper was so near the money
drawer that lie might easily take

out a $100 bill, and cover the fraud

by altering the footing of the credit

book. His embezzlements, begin-

ning with $100, April 27th, 1876,

amounted to a large sum, and were
concealed by means of false entries

in the books kept by D. After his

second promotion, the sureties had
no notice of the change made by
the bank in his position and duties.

Held—
1. That the defendants are not lia-

ble for any want of faithfulness on
the part of D. after his second pro-

motion.
2. That when he was promoted to

the position of book-keeper he
ceased to be an assistant clerk

within the meaning of the bond.

3. That upon a fair construction

of the contract, the sureties could

not have contemplated a liability

after such a promotion.

4. That the promotion involved a
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material alteration of the_ princi-

pal's duties, increased the perils

of the sureties, and released tliem

from the bond. Manufacturers^

Bank v. Dlekerson, 448

TAXES.

1. The first section of the act entitled
" An act to establish just rules for

the taxation of railroad corpora-

tions, and to induce their accept-

ance and uniform adoption," ap-

proved April 2d, 1873, {Rev., p.

1166,) exempts from township and
municipal taxation the main stem

or road-bed and track of such cor-

porations, not exceeding one hun-
dred feet in width. State, Central^

R. a. Co., pros., V. JIutchler, 96

2. Under the above act, the Central

Railroad Company of New Jersey

is not taxable for county, township

or municipal pui-poses, for a rail-

road bridge over the Delaware
river at Pliillipsburg, which was
erected by the Lehigii Coal and
Navigation Company, a corpora-

tion of the State of Pennsylvania,

under permission granted by the

legislature of tliis state; the said

bridge being leased to the former,

company, and being used by it as

part of its line of railroad, and
being, with its piers and abut-,

ments, less than one hundred feet;

in width. Ib.\

3. The act of April 17th, 1876, {Rev.}

p. 1163,) which provides that no;

mortgage or debt secured thereby

shall be assessed for taxation, un-|

less a deduction therefor is claimed

by the owner of the land, and al-|

lowed by the assessor, and that!

such mortgages or debts securedj

thereby, as shall be subject to taxa-

tion, shall be assessed for taxation]

in the township or city wherein

the mortgaged premises are situ-'

ate, is constitutional. State, Vail's,

Ex^rs, pros., v. Runyon, 98i

4. The act above mentioned merely,

provides a method for the taxation

of mortgages. It is not in viola-

tion of paragraph twelve, section

eleven, article four, of the amend-'

ed constitution. It subjects all

mortgage interests to taxation in

common with other property,

throughout the state, at the place
where the mortgaged premises are
situate, and merely leaves it in the
volition of the mortgagor whether
he will pay the tax for the mort-
gage interest, or have the same
paid by tlie mortgagee. Nor is

the act unconstitutional, as applied
to prior mortgages, as impairing
the obligation of the contract of
the mortgagor with the mortgagee,
with respect to the [)ayment of

taxes on the mortgaged premises.

lb.

. The deduction of the mortgage
debt from the valuation of the
lands mortgaged may be allowed
by the assessor, and the owner of

the mortgage be assessed therefor,

withou* the deduction being claim-
ed by the owner of the lands, un-
der oath. lb.

. The assessor may require an affi-

davit to satisfy himself of the ex-
istence and amount of the mort-
gage, and of the person by whom
the same is hehl ; but if the deduc-
tion is claimed, and is allowed, and
the sum allowed is, in fact, the cor-

rect amount of tiie mortgage debt,

and the owner of the mortgage is

taxed only therefor, the latter can-

not complain. lb.

. If property be such in its nature as

to be capable of having a two-fold

situs for taxation, the legislature

may select either as the place where
the tax shall be laid. The legisla-

ture may select as the situs of tax-

ation of mortgages, either the po-

litical division where the owner
resides, or that in which the mort-
gaged premises are situate. lb.

. A law which subjects a particular

class of property to taxation in

common with other property on

the same valuations, and at the

rates of taxation which are uni-

formly applied in this state in tax-

ation for state purposes, and in tlie

county and municipality in which
the property is taxable in taxation

for county and local purposes, ob-
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serves the constitutional require-

ment of uniformity in the rules of
j

taxation. -^^•

9. In the absence of some statutory

requirement of notice, in a particu-

lar manner, to the individual taxed,

oftheassessmentagainst liim, notice

of the time and place of meeting of

the commissioners of appeal in

cases of taxation, by advertisements'

set up according to the statute,]

{Rev., p. 1142, § 8,) is stifficient;

notice of the assessment, and of the!

time and place for hearing objec-

tions, to make the imposition law-

ful. An assessment of taxes made
against one of several executors orj

trustees, for mortgages held by,

them in their fiduciary capacity,!

will not be set aside, though the

assessor, in making his duplicate,

omits to designate him in his rep-

resentative capacity. lb.

10. Assessments of taxes will not be

set aside for mere irregularities or

objections in form which do not

afiect the substantial rights of

parties. lb.

11. A parsonage erected by a religious

society on their church lot, is lia-

ble to taxation as real estate. State,

Cliurch, &c., pros., v. Axtell, 117

12. Tiie first section of the act of

April 2d, 1873, for the taxation of

railroad coiporations, does not en-

large or restrict the power of com-
panies subject to its provisions, to

acquire or iiold lands for roadway.

Such companies are exempt from

local taxation upon their road-

width, as allowed by their acts of
i

incorporation, and all structures

thereon suitable and proper in use

for tiie purposes of the corporation,

and not otherwise used. Upon all

lands outside such road-bed, inter-

mediate the termini, tliey are sub-

ject to local taxation. State, Penna.

'E. E. Co., pros., V. Wetheri.il, 147

13. Wliere part of the proceeds of

sale of land in partition is invested;

in bond and mortgage for the bene-!

fit of the widow in lieu of her righti

of dower, she is taxable on such!

mortgage only to the extent of the

Vol. xn." 2

interest which had accrued up to

the day of the assessment, and
which then remained unpaid. Stale,

Gano, pros., v. Apgar, 230

14.. State, Hill, pros., \

Vroom 50, approved.

Hansom, 7
lb.

15. Holcombe v. Holcomhe, 2 Stew. 597,

distinguished. Jb.

16. A railroad corporation, whose
railroad, including its rolling stock

and equipment, is in pos>ession of

its mortgagees, who are operating

the road under the mortgage, ib,

nevertheless, liable to taxation up-

on the valuation of its railroad,

and its equipment and appendages,

pursuant to the provisions of the

act entitled " An act providing for

state taxes on railroads, and the

more efficient collection thereof."

Eev., p. 1168. State, N. J. S. E. E.

Co., pros., V. Eailroad Com'rs, 235

17. The statute above referred to

makes a railroad corporation liable

to taxation on its railroad, and its

equipment and appendages, with-

out regard to the fact that the rail-

road is not in the company's occu-

pation or use, and the means pro-

vided for collecting the taxes by a

sale of the franchises and i>roperty,

real, personal and mixed, of the

corporation, free and clear of all

encumbrances. lb,

18. Nor will a railroad corporation be

relieved from taxation under the

above mentioned statute, by the

fact that the corporation is in the

hands of a receiver, under an ap-

pointment of the Court of Ciian-

cery on proceedings against it as

an insolvent corporation. lb.

19. Delay in reviewing taxes by cer-

tiorari may be excused by the neg-

lect of public officers in enforcing

collection, when parties are induced

thereby to believe that they will

not be enforced because of .admitted

illegality. State, Harmed, pros., v.

Manniwj, 275

20. Keference in the description of

lands to blocks and lots on a mai>

which is used as an assessor's map,
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thougli not formally adopted by

the common council, will be suffi-

cient, where it does not appear that

the owner was misled. lb.

21. The mere form of assessment on

the duplicate, required by the stat-

ute, is directory to the officer, and

taxes will not be set aside for vari-

ations or omissions. lb.

22. There is no legal objection to as-

sessing the deficiency of a preced-

ing year in the next, nor any limi-

tation of the amount, if there is ho
restriction in the charter. lb.

23.Tlie prosecutor assumes the burden

of pioving the general taxes assess-

e<l against him to be illegal, and
every presumption is in favor of

the legality of such taxation. lb.

24. An annuitant can only be assessed

for the sum actually due and un-

paid on the annuity at the time of

the assessment. The principal sum
producing the annuity, less the sum
actually due and unpaid on the

annuity, must be assessed to the

debtor. State, Richey, pros., v.

Shurts, 279

25. State, Howell, pros., v. Cornell, 2

Vroom 374 ; State, Rogers, pros., v.

Pettit, 10 Vroom 654, followed. lb.

26. The property belonging to the

New Jersey Railroad and Trans-

portation Company, or its repre-

sentatives, necessarily used in con-

nection with the railroad, in exe-

cuting its purposes and objects, to

accomplish which the company
was chartered, is exempt from ordi-

nary taxation for state or municipal

purposes. State, Penna. R. R. Co.,

pros., V. Elizabeth, 319

: . The lands of the United New
Jersey Railroad and Canal Com-
pany acquired and held under
the act passed March 30th, 18G8,

(Pamph. L., p. 551,) to increase

their depot and terminal facilities

at Jersey City, cannot be assessed

for taxes to pay the principal and
interest on the certificates of in-

debtedness denominated "Jersev

City Water Scrip."

City,

State V. Jersey
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28. In 1758 the colonial government
of New Jersey purchased lands for

the Indians residing witiiin its

borders, with a stipulation that the

said lands should not be subject to

taxation. The lands were after-

wards sold in 1801, at the request
of the Indians, from whom the re-

lators claim to derive their title.

After the conveyance of the Indian
title, the lands were taxed in the

hands of their grantees. The slate

courts affirmed the assessments,

but on appeal to the Supieme
Court of the United States, a deci-

sion was rendered in 1812, denying
the right of the state to impose the

tax. State, Givin, pros., v. Wright,

478

29. In 1814 these lands were again as-

sessed, and from that date until

the year 1877 taxes upon them
have been annu:illy assessed and
paid by the prosecutors or their

grantors without objection. Held—
1. That the act of the legislature

granting the exemption to the In-

dians must be regarded merely a3

authority for and evidence of the

contract entered into by the su-

preme power.

2. That this contract is subject to

be abrogated, rescinded, or its

benefits lost to the party seeking

to enforce it, according to the rules

which apply in other cases.

3. That the fact that, after the tax

was declared to be illegal, it was
again levied in 1814, and that the

prosecutors or their grantors, with

full knowledge of their rights, paid

the imposition, and have uninter-

ruptedly continued to pay it an-

nually since that time, without
questioning the right to lay it,

raises a conclusive presumption
that by some convention with the

state the right to exemption was
surrendered. lb.

30. An assessor has a right to revise

his opinions as to values, deduc-

tions and other matters involved

in the assessment, until his detei"-

mination as to the amount of tax

to be levied against the individual
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is officially entered in his tax-book.
Slate, Davison, pros., v. Silvers, 505

31. By force of tlie supplement to the
tax act, approved April 17th, 1876,
{Rev., p. 1163,) a land owner ac-

tjuired no right to have deducted
from the value of his land, for tax-

ing purposes, a mortgage which,
independently of that supplement,
was exempt from taxation. lb.

32. The Washington Building and
Loan Association was taxed in

1878, on the return of tlie secretary,

for assets, in the shape of notes,

bonds and mortgages, to the amount
of $] 2O,70p. Held—t\mt under the
act requiring the property of such
corporations to be assessed as the
estate of an individual, the amount
of loans to stockholders \vhi(*h

these notes, bonds and mortgages
represent, are assets, and assessable
as property of the corporation.
State, W. B. &. L. Ass'n, pros., v.

Hornbaker, 519

See Municip.£l Corporations, 19,

Wharves.

TAX WAERANTS.

See Constables, 1.

Executions, 8.

TENANTS IN COMMON.

See Adverse Possession.

TITLE.

See Sheriff's Deed.

USUEY.

See Contract, 3.

Interest.

VERDICT.

On a special verdict the court can
make only necessary or clear de-
ductions from ^lie facts found.
Ordinary v. Thatcher, 403

.See Juror.

WARRANTY.

See Sales.

WHARVES.

An act which empowers a township
to raise by tax such sums as may
be' necessary for the building, re-

building and repairing such wharf
as they own in the township, is in-

valid as an authority for an assess-

ment, when it appears that the
township owns no wharf. Bacon
v. Mulford, 59

WITNESS.

See Accomplice, 2.












